
Member· _ .; IJ.eneral Assembly 
may not be ~~po~nted Ass;stants 

LEGISLATORS : Prosecuting Attor·r..-ey in counties 
of the fourth class in this State 

ASSISTANT PROSECUTING ATTORNEY: duri !1g the term fo r which they 
are elected to the General As 
sembly . 

Februarr 14, 1951 

Honorable Curt M. Vogel 
Proaeouting Attorney 
Perrr County 
Pe rl"JYUle 1 M1 s souri 

Dear )(r. Vogelc 

Fl LED 
a~ 
,-~~ 

'lhia wi ll be the opinion which you recently 
requested from this Department asking it a member of 
the State Legislature m&J be appointed Assistant Proae• 
cuting AttorneJ ot a count,. ot the fourth olaaa under 
Section 56.24o, RSKo 1949, (Laws of M1saour1, 1945. 
Section 4, ( R. S . Mo. 19391 Section 12939·9)), andre
tain his position as State Representative. Your let
ter s t atest 

"At the pre a en t time I am Prosecuting 
Attorney ot Perry County, Misaouri 
a county ot the 4th class, having been 
elected tor a term or two -rears tor the 
years 1951 and 1952. I am also a re• 
serve ottloer in the Air Force Reaerve, 
and having reason to belieYe that I 
will be called to active dut.f within_ 
a short time. 

"We haYe three other a ttorneys 1n the 
county, ot whoa two are engaged in ac
tive practice. ot thes e two, one ia a 
Sbate Senator an4 also a reaerYe otti
cer, tbe other 1a the CounQ" ~preaenta
tive at Jetteraon Oit7. 'l'h1a latter at
torne"J 1a ·tbe onl7 oDe who woul4 be ell• 
gible to aerve at thia tiu. 1n the event 
I aa oalle4t IQ' q_ueation therefore 1a,. 

"can a State ~•presentative be appointed 
aaa1stant Proaeout1ng Attorne7 ot a count.r 
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Honorable Curt n. Voge l 

of the 4tn class under R. S. Mo . 1939, 
Laws of 1945, Section 12939·9 and re
tain his position as a State Repre 
sentative . 

"A reply to this would be appreciated 
within a reasonabl y shor t time , and if 
further information concerning this 
question is desired pl ease call me col
l ect at any time . Your a ttention 1n 
this matter will be appreciated. " 

Section 56.240, RSJlo 1949, reads as follows: 

"The prosecuting attorney in counties 
of the third and fourth classes may 
appoint one assistant prosecuting at
torney who shall possess all the quali 
fications of a prosecuting attorney and 
be sub j ect to a l l the liabilities and 
penalties for failure or neg\ect to dis
charge his duty to which prosecuting at
torneys are now or may hereafter be 
liable. * * * . n 

Section 12, Article III of the present Constitution 
of t his State , disqualifying members of the General Assembly 
of this State from holding any office or employment under 
the united States , this State or any municipality thereof , 
reads as follows: 

"No person holding any lucrative office 
or employment under the United States , 
this state or any municipal! ty thereof 
shall hol d the office of senator or 
representative . rrhen any senator or 
representative accepts any office or 
employment under the United States , 
this s tate or any municipali ty thereof , 
his off ice shall thereby be vacated and 
he shall thereafter perform no duty 
and receive no salary as senator or 
representative . During the term for 
which be was elected no senator or 
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representative shall accept any ap
point ive office or employment under 
this state which is created or the 
emoluments of which are increased 
during such t erm. This section shall 
hot apply to members of the organized 
militia, of the reserve corps and of 
school boards, and notaries public . " 

Respec t ing the holding by one person of two offices, 
46 C. J. 941, 942, stat es the common law r ule on the subject 
as follows: 

"At com.1on law the holding of one office 
does not of itself disqualify the incum• 
bent from holding another of fice at the 
same title , provided there is no incon
sis t ency in t he functions of the two of
fices in ques·tion. But 11here the func 
tions of two offices are inconsistent, 
they are regarded as incompatible. * {C. '*·" 

\Te believe.- under the provisions of Section 56.2Jto, 
supra, prescribing the qualificat ions and responsibilities 
of an Assistant Prosecuting Attorney in counties of the 
f ourth class in this St ate , t ha t such office of Assistant 
Prosecuting Att orney would be an office under this State . 
The supreme Court of this Stat e in the case of State ex rel . 
r:alker; Attorney General vs . Bus , 135 o . 325, gives its ap
proval to the common l aw rule prohibiti ng the holding of two 
offices which are inco~patible , because against public policy, 
and also holds tha t where the holding of two offices by the 
same person at the same time is forbidden by the Conati tu
tion or a statute , such holding is illegal as in the case of 
holding incompatible offices at common law, pointing out that 
Where such illegalit~ is declared by positive law, incom
pa tibility in f act is not essential to prohibit such holding. 
The Court, so holdi ng , l . c . 330, said: 

"The r ule at co!Jl!!lon l aw is well settled 
that one who, while occupying a public 
office , accepts anothe r which is in
compatible with it , the first will, 
ipso facto , ter~inate without judicial 
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proceeding or any otbor act of the in
cumbent, The acceptance of the see~d 
office operates as a resignation or 
the t'irst. State ex rel . v . Lusk, 48 
Mo. ~; Mechem, PUS. -offices , sees . 
420-426; Throop, pUb . Officers , sees • 
.30' 51 . 
"The rule , it is said,. is founded upon 
the plainest principles or public policy, 
and has obtained. !"rom very early times . 
King ~· Patteson, 4 B. & Ad . 9· 

" • The rule has been generally stated 
in broad and unqualii'ied terms , that 
the acceptance of the incompatible 
office , by whomsoeve r the appointment 
or election might be made , absolutely 
determined the original office , leav
ing no shadow of title in the possessor , 
whose successor may be at once elected 
or appointed, neither quo warranto nor 
a motion being necessary.• 1 Dill . lnm. 
Corp . <4 Ed.) see . 225; People!! !!!• 
~· Brooklyn, 77 N.Y. 503. 
11\~re the holding of two offices by 
the same pGrson, at the same time, is 
forbidden by the constitution or a 
statute , tbe effect is the same as in 
ease or holding incompatible offices 
at common law . In such case, the il
legality of holding the two oft'lces is 
declared by posi t1 ve law, and ineom
patibillcy in fact is not essential . 
In e!Jch ease the holding of two offices 
is illegal; it is made so in one ease 
by the policy of the law, and in the 
other by absolute law. • * •. ~ 

The Court was considering, in the Bus ease , supra, 
the question of whethe r the offi c-es of deput7 sberiff of 
tb.e City of St. Louis ·and a member of the school board of 
said city could , under the Constitution, be held at th& 
same time by one person. The Court immediately was con
struing Sections 101 12 and 14 of Article 9 of the 1875 
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Constitution of this State to determine the question 
whether the deputy sheriff was a "state• officer or a 
"county" officer, and,also , it a "county" officer, the 
further question of his right to hold the office of 
school director to which place he had previously been 
elected. ihe Court held 1n that ease, under the partieu
l 3r language in said sections of said Article 9, that the 
deputy sheriff was not an officer "under this state", but 
was a "county" officer, and, as such, was not prohibited 
from holding the additional office of school diree tor in 
the ei ty. 

In its construction of tne constitutional provi-
sions of Article 9, and in arriving at the Court's eon
elusion pointing out the distinction between "county" of
fices and offices "under this state" , the Court also quoted 
and gave its definition and construction or the phrase "of
ficers under the state" , as contained in Section 12 of Article 
4 of the 1875 Constitution and made clear the difference be
tween the provisions of Section 12 of Article 4 and the pro
visions of Sections 10, 12 and 14 of Artic le 9, in their re
spective uses of the phrase "officers under the state" where , 
l . e . 334 and 3351 · the Court, holding that officers of a county, 
under Section 12 of Article ~' though not named, would be in
eluded under the expression officers under the state•, said: 

"Section 12, article 4, of the constitu
tion provides: ' No senator or representa
tive shall, during the t erm for Which be 
shall have been elected, be appointed to 
any office under this sta te , or any muni
cipal! ty the reof; and no membe r of con
gress or persoh holding any lucrative of
fice under t~ United States , or this 
state , or any muni~ipality thereof (mili tia 
officers, justices or the peace, and 
notaries public excepted) Shall be eli
gible to either house or tbe general as
sembly, or remain a member thereof, after 
having accepted any such office or seat 
in either house of congress .• 

"under this section all officers (ex
cept those under the united States) 
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are divided into two classes, viz . ; 
•of ficers under the s t ate ' and offi 
cers •under a municipal! ty the r eof.' 
The language •officers under the s tate ' 
would include justices of the peace , 
or they 1R) uld not have been excepted. 
(}i'ficers or a county, though not named, 
would be included under the expressi on 
•officers under the stat~ .• " 

The Court held, cons truing the language in Sections 
10 , 12 and I4 of Article 9 of the Constitution of 1875, that 
tbe off ice of deputy sheriff of the City of St. Louis was a 
"countyw office , but , nevertheless , it was not an office "under 
this state", and that the acceptance thsreot by the deputy 
sheriff did not prevent him from re ta1n1ng the office of 
school director. \"ih.ereas , the Court held in its cons t ruction 
of the pr&visions of Section 12 of Artic1e 4 of the 1875 Con
stitution that county oi'fices are off ieea "under this state" . 

It wil l be observed that Section 12 of Articl e 4 of 
the Constitution of 1875 is now, with no change in subs t ance 
or effect, $ec tion 12 of Article III , supra, of our present 
Constitution. The cons t rue tion of Section 12 of Artie le IV 
or the former Constitution given by the Court 1n the Bus case , 
in saying that county off icers , though not named, were , by 
such terms of said Section 12 off icers under the St ate , as 
appl ied to the terms of See tion 12 of Article III of our 
present Constitution, must likewise be held to mean that 
county officers , though not .named, are of~icers "under the 
state" . 

Section .S6.24o, supra, provides that the Assistant 
Prosecuting Attorney ill counties of the fourth class , when 
appointed by the Prosecuting Attorney shall possess all or 
the qualifications of a Prosecuting Attor-ney,. take and sub
scribe to the oa th or aff i rmation or office required by the 
Prosecuting Attorney, and diseharge all the duties i mposed 
upon the Prosecuting Attorney by law • and possess· all of the 
responsibilities of tbe Proseeutin5 Attorney. 

Sections 56.060, 56.070- 56.080, 56.090 and 56. 100, 
RSMo 1949, respeetively, prescribe the duties of the Prose
cuti ng Attorney and his assistant, when appointed. These 
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duties and the mandatory direction by the statutes f or them 
to perform such duties constitute express autbori ty by l aw 
for the Prosecuting Attorney and his assistant to perform 
and they do perform thereby func tiona of sovereign govern
ment for the benef"i t of the public • . 

The power to appoint an Assistant Prosecuting At
torney in counties of the fourth class has been del egated 
by the Legisl a ture to the Prosecuting Attorney . The appoint
ment and the oath taken by the assistant must be fi l ed in 
the office of the Circuit Clerk of the County. This becomes 
the formal record evidence of his appointment and indue tion 
into the office . It constitutes his "eommiseion" to per~r.m 
the duties of the public office of Assistant Prosecuting At
torney as and when required of him by law. He thereby be
comes a public officer. \11th respect to the status of an 
"assistant" to a public offieer67 C . J .s . 449,. gives the fol
l owing definition: 

"The term •assistant• . when used with 
respe~o an ase!stant to a public 
officer, has been held to refer t o one 
who helps a public officer in the per
formance of the latterts duties , tha t 
is , one who s'tands by and helps or aids 
an officer. ·~ o~; * . " 

The question of the authority as an officer of an 
Assistant Prosecuting Attorney, upon his appointment by 
the Prosecuting Attorney, was before the Supreme Court of 
this State in tbe case of State· vs . Carey, 1 s .w. (2d ) 143 . 
The defendant was charged with a felony . The defendant 
ques tioned the right of the Assistant Prosecuting Attorney 
to file the inforr.1ation under which he was charged with tbe 
offense . Holding that when the occasion arises an Assistant 
Prosecuting Attorney may perform any dut.y of the office , and 
in affirming the conviction, the Court, l . e . 145, said: 

"The legality of the act of the assistant 
prosecuting attorney in filing the informa
tion is challenged• and. as a consequence. 
the validity of the information. It is 
conceded by the appel lant that the assist
ant was appointed under the authority of 
sec tions 751 , 752, and 753 , R.s . 1919. 
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Honorable Curt u. Vogel 

"Section 751 confers the power of appoLnt
ment of an assistant upon the prosecuting 
attorney, defines the qualifications of 
the appointee , and declares his official 
1iab1ll ty to be those of the prosecuting 
attorney. 

"seet,ion 752 prescribes how the appoint• 
ment shall be made and the manner in which 
the appointment shall qua lify for the dis• 
charge of his duties . 

"Section 753, so far as the same relates 
to the matter at issue , provides that the 
assistant &hall pertora the duties of the 
prosecuting attorney (1) when the latter 
is sick, (2) ab sent from the county, or (3) 
engaged in the discharge of the duties ot 
his office and cannot attend~ 

"\?hen, therefore , either condition defined 
in the statutes arises , an assistant prose
cuting attorney may perform any act within 
the range of the duties of that office . 
This conclusion is in harmony with a well• 
established rule in construing statutes 
defining the powers of public officer s , tba t: 

"•Where a public officer is authorized to 
appoint a deputy, the authority of that 
deputy, unless otherwise limited,. is com
mensurate w1 th that ot the officer himseU", 
and, in the absence of any showing to the 
contrary, it will be so pres'liQed. such a 
deputy is himself a public officer, known 
and recognized as such by law. Any act, 
therefore , which the officer himself might 
do, his genera1 deputy m&J do also . • Uechem•s 
Offices and Officers , Sec . 571." 

Discussing the question of the status of a publ ic 
officer being established b'y the exercise of some portion 
of the sovereign fune tiona of government, the Kansas City 
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Court of Appeals , 91 Mo. App . Rep. 438, considered the 
case of State ex rel . vs. Gray . The question at issue 
was whether the engineer for the city hall was an offi 
cer or merely an employee . Holding tha t such person was 
an officer because of the duties , including s overnmantal 
functions , which were i aposed upon him, the Court, l . c . 
443, sai d the following : 

"* .;:- * Defini t ions of a publ ic office , 
or a public officer, nre numerous and 
are all necessari ly couched in gene ral 
l anguage . Mechem on Public Offices and 
Officers , s ec tion I , s t a te s the follow
i ng ,. which has also been s tated by our 
Supreme Court ( State ex rel . v . Valle , 41 
Mo . 29; Sta t e ex rel . v . Bus , 135 l.!o . 325 ) , 
viz . : ' A public of fice is the right auth
ority and duty, created and conferred by 
law, by which for a given period, either 
fixed by l aw or enduring a t the pleasure 
of the c reating power , an individual is 
invested with some portion of the sovereign 
functions of the gover~nt, t o be exer
cise d by him f or the benefit of the public . 
The individual so invested is a public o£
ficer . ' 11 

We have ci ted authori ties which establish , we believe , 
that the office of Assis tant Prosecu t i ng Attorney in count ies 
of t he fourth class in this s~ete is an office under this 
State . We will now consider the fur ther question whether 
such office is a "lucrative offi ce '; • 

Section 56. 240, RSMo 1949 , providing f or the appoint
ment and payment of compens ation of one assistant by a Prose 
cuting At torney of class four counties , Ln the last sentence 
of the section s tates: 

"* * * In counties of t he fourth class 
the assis tant prosecuting attorney shall 
be paid only by the prosecut i ng attorney 
and may assi s t the prosecuting attorney 
a t his request in any case and the former 
shall not be di squalified from defending 
in any case , civil or criminal, except 
those in which he s hall have acted as as
sis tant prosecuting attorney. " 
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"Lucrative" , as an adjective , is defined in Webster ' s 
New International Dictionary , Second Edition, page 1~65, 
definition 1, as : "Yielding lucre; gainfUl; profitable;· 
making increase of money or goods; as , a lucrative business 
or ofi'ice." 

The word "lucre" , as a noun, is defined on the same 
page of the same work in definition 1, as-: "Gain in money or 
goods; profit; riches . " 

We believe t he facts submitted to us and the auth
orities we have read on the ques t ion, citations from which 
are h&rein quoted, conclusively determine that the office 
of Assistant Prosecuting Attorney in class four counties is 
a lucrative office under this State . Thi.s conclusion is sup
ported by a paragraph in the Bus case , supra, l.c. 332• 333 , 
which states: 

"It can make no difference that the appoint
ment is made by the she riff, or that 1 t is 
in the nature of an employment, or that the 
compensation may be fixed by contract . The 
power of appointment cames from the state , 
the authority is derived from the l aw , and 
the duties are exercised for the benefit of 
the public . Chief Justice Marshall defines 
a public office to be 'a public c harge or 
employmsn t .• u . s .~· Maurice , 2 Brock. 96. 
Vfuether a public employment constitutes the 
employe a public officer depends upon the 
source of the powers and the character of 
the duties." 

There is no ease in this State in which the phrase 
"lucrative off ice" has been defined by our Appell ate Courts . 
The Supreme Court of Tennessee decided a case , State ex rel. 
Little vs. Slagle, 89 s.w. 326 , 115 Tenn . 336, in which the 
phrase .. lucrative office" was defined and its meaning was 
construed. That case construed a constitutional provision 
of Tennessee precisely the same in eftec t , and similar in 
words , to the first sentence of Section 12 ot Artic le I II 
of our present Constitution. The facts were in that case 
that a person was elected constable of a certain district 
in a county of that State . Thereaf ter, he was appointed 
by the sheriff of the county as one of his regular deputies . 
The county court. acting under such constitutional provision, 

. without citation or notice , and without a trial , summarily 
decl ared tbe office of cons table vacant, and appointed Slagle 
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to fill the vacancy . Quo warr anto was file d by the State 
at the relati on of the ousted cons t able to test the right 
of Slagle to hold the office . The Chancellor dismissed the 
proceeding on demurrer. An appeal followed to t he Supreme 
Court of that State . The Court held that a deputy in the 
office of the sheriff was an officer, and that the office 
of deputy s heriff was a "lucrative office" in the cons ti tu
tional sense . Affirming the judgment of t he Chancellor that 
Court , l . c . 326, said: 

said: 

"The first question to be determined is 
whether the same person can hold t he of
fice of constable and that of deputy 
sheriff at the same time without violat
ing arti cle 2 , sec . 26, of the Constitu
tion of 1870. which declares that no per
son th this state shall hold ' more than 
one lucrative of fice at the same time .' 

"Is a deputy sheriff an officer, in t he 
legal sense of that term? and , if so is 
the of fice he holds a lucrative one in 
t he constitutional sen se?" 

The Court in further discussing the case , l.c . 327, 

"* * * Al t..'lough he is appointed by the 
high sheriff , and holds to him the pecu
liar relations already mentione d, yet 
his rights and powers are derived from 
the law , and his duties are t hose of 
an officer of the law. It was so held 
in State ex rel . v . Bus ( tfo . ) 36 s ;.~ . 
639 , 33 L.R. A. 616. 

"Is the of fice of deputy sheriff a 
lucrative one? A lucra tive off ice is 
one whose pay is affixed to the per
formance of its duties (S t ate v. Kirk, 
44 Ind . 401, 15 Am. Rep. 239); and , when 
the duties of the office are fixed by 
statute , it is iDEnaterial that the com
pensation of the officer is fixed by some 
other board or officer (Chambers v. State 
(Ind. Sup.) 26 N. E . 893 , 11 L. R. A. 613 ). 
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In the case of a deputy sheriff in this 
s t ate . if there be no contract between 
hl.m and the high s heriff as to compensa
tion, he is en titled to the same fees that 
the high sheriff himself reeei ves for the 
same kind of service; if there be a eon
tract between the two as to compensation, 
then for eueh compensation as the contract 
may fiXJ but 1n eithe r event the office is 
equally a lucrative one within the intent 
and meaning of the Constitution. 

"Was it necessary that Mr . Little should 
have been cited before the county court, 
after he had accepted the office of deputy 
sheriff, before his office of constable 
could be legally declared vacant and a 
successor appointed! 

"The r ule at eom:non law is t hat , where 
one accepts a second office incompatible 
with one already held by him, the office 
first hel d is thereby ipso facto termi
nated without judicial proceedings of 
any kind (State v . Grace , 113 Tenn. 9, 
18, 82 S . \7. 485; State ex rel . v . Bus , 
supra, and authorities cited); and the 
same rule obtains where the incompatibility 
arises from an inh1b1 tory p rovision in a 
Constitution against holding two off ices 
* * * ·" 

The Supreme Court of Indiana has cons trued the phrase 
"lucrative office" in numerous cases as applied to a provi
sion in the Constitution of that State similar to our Section 
12, Article III , supra . · In the ease of Creighton et al . Town
ship Trustees vs . Piper, 14 Ind. 182, the Court held that the 
respec t ive offices of supervisor of a road district and town
ship trustee were "lucrative offices" . A supervisor of a road 
district by the acceptance of the office or township trustee 
vacate d his office and was not a proper party to join in the 
prosecution of the ease . A motion to dismiss was overruled 
and judgment for plaintiff followed. There was an appeal to 
t he Supreme Court. That Court in holding that both were 
lucrative offices, l . e . 183 , said: 

"section 9 of art . 2 of the constitution 
declares that no person shall hold more 
than one lucrative office at the same 
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time; hence , it is argued that Parras , 
by accepti ng the office of trustee , 
vacated his office as supervis·or; while , 
on the other hand , it is insisted tha t 
township trustee is not a _lucrative of
fice within the purview of the constitu
tion. This latter position do~s not seem 
to be correct. Pay--supposed to be an 
adequate compensat16n.;._is affixed to the 
performance of the duties , both of trustee 
and super visor. l R.s . pp . 462, 497, sees . 
1, 19. This pl ainl y dete.rm.ines each of 
tl~m to be a lucrative office , and the 
offices cannot , therefore , be hel d by 
one person at the same time . " 

The same question was before the Supreme Court of 
Indiana in Chambers vs . State ex re 1 . Barnard, 26 N . E • 89 3 • 
'ihe Court in that case, quoting from one or i ·ts former de 
cisions, in defining "lucrative office" , l . c . 894, said: 

"it- it- * It is held in State v . Kirk, 44 Ind. 
401, that the office of councilman in a city 
is purely and wholly municipal in its char
acter. and such officer has no duties to 
perform under the general laws of the state ; 
and , although the office is a lucrative one , 
it is not a lucrative office within the mean
i ng of section 9, art. 2 , or the constitution 
of the state . In Mohan v . Jackson, 52 Ind. 
590, it is held that the office of city clerk 
is not an office w1 thin the me aning of section 
16, art. 7, of the constitution of the state . 
It must therefore be regarded as the settled 
law of this state that if an office is purely 
municipal , the off icer not being charged with 
any duties under the laws of the sta t e , he 
is not an officer ~thin the meaning of the 
constitution; but if the officer be charged 
with any duties under the l aws of the state 
for which he is en titl ed to compensation. 
the office is a lucrative office within the 
meaning of the constitution. Thi s , al. though 
it may be a narrow construction of the con
ati tution. must be regarded as settled. It 
then remains to be determined whether the 
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office of school trustee of an incorporated 
town is charged ~ith any duties under the 
laws of the state such as make the office 
a lucrative one within the meaning of the 
constitution. It has been held by this court 
that the office of tovmsb.ip trustee . who is 
also school- trustee , and the of fice of super
visor, are lucrative officers within the mean
ing of section 9, art. 2 , of the constitution. 
Creighton v . Piper, 14 Ind. 182 . * * * ." 

And so , in this ease , the Assistant Pros~cuting 
Attorney, under the terms of said Section 56.240, in a class 
four county taking his authority from the State , would have 
the po\Ver t o perform all the duties and exercise all of the 
functions of the office , and would be entitled to compensa
tion from the Prosecuting Attorney f or the performance ·of his 
duties. The office would, therefore , by reason of the statut e , 
be a "lucrative office" under this St a te , and, therefore , under 
the provisions of said Section 12 of Article III of the Con
stitution, a Member of the General Assembly m uld be , and is , 
prohibited from accepting or holding the office of Assistant 
Prosecuting Attorney in any county of the fourth class in this 
State. 

CONCLUSION. 

It is , therefore , the opinion of this Department, 
considering the above authorities , that a State Representative 
cannot be appointed Assistant Prosecuting Attorney of a county 
of the f ourth elass , under the provisions of the Constitution 
of this State hereinabove cited, and at the same time retain 
the posi tion as a State Representative, because such office 
of Assistant Prosecuting Attorney is a lucrative office under 
this State . 

Respectfully submitt ed, 

APPROVED: 
GEORGE \1 . CROWLEY 
Assistant Attorney General 

Attorney General 

G\'lC :ir 


