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PROBATE COVRTS : RESTORATION 
OF SANITY PROCEEDINGS : JURIS
DICTION OF: 

State patient in state school sent 
under provisions of Sec . 202.160 RSMo 
1949, never adjudged insane previously 
to admission, who subsequently files 
petition for restoration of sanity and 
discharge from school under provisions 
of Sec . 458.530 RSMo 1949, in probate 
court of patient's re sidence should 
have petition dismissed, since court 
lacks jurisdiction over subject matter 
and person of petitioner. 

F\ LED 

I September 22 , 1952 

Honorable A. R. Alexander 
Judge of the Probate Court 
Plattsburg, Missouri 

Dear Sir: 

Your r ecent request for a legal opinion of this depart ment call
ing for an interpretation of Sections 202.610 , 202.630 and 456. 530 
RSMo 1949, and an application of these statutes to the facts given 
in your letter has been received. The specific inquiries read as 
follows: 

"(1) Does Section 202. 6)0 give the superin
tendent of the State School at Marshall such 
continuous control over said patients as to 
prevent the Probate Court from exercising any 
jurisdiction? 

(2) Is the Commitment by the County Court, 
under Section 202. 630 , such a finding of 
insanity as gives the Probate Court juris
diction to hold an inquiry for restoration 
under the provisions of Section ~56.5)0?" 

Upon our r equest that abovet inquiries be clarified, we received 
a reply f rom you which reads i n part as follows: 

"In view of your closing paragraph , probably 
an opinion on query (2) may satisfy both 
queries . It may be resolved into this form : 

"Keeping the provisions of Section 202. 630 
in mind , does Section 458. 6)0 give the probate 
court authority to hold an inquiry f or resto
ration o£ patients committed to the State 
School at Marshall by a County Court under the 
provisions of Section 202. 610?" 
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Honorable A. R. Alexander 

Evidently the reference to the section number in the preceding 
paragraph was intended to refer to Section 45g. 530 which provides the 
procedure to be f ollowed in restoration proceedings, r ather than Section 
45g.630 as stated. we shall therefore treat the reference as being 
Section 45g. 530. RSMo 1949. • 

Section 202 . 610 RSU~ 1949, sets out the necessary procedure for 
having feeble- minded and epileptic persons admitted rato th~ state 
schools for treatment. Said s ection may be summarized as follows : A 
written application must be made by those desiring the admission of one 
into a state school. The application must state the prospective pa
tient's age , place of nativity , if' known , christian and surname , town , 
city or county o£ such person's 1•esidence; ability of parents or others 
tc pr.,vide for pntient • s ~upnort in whole or in part • and if in part, 
what part ; degree o£ relationship or other circumstances of connection 
between patient and person desiring patient ' s admission. The statement 
in all cases of state patients (those in which the parents or others 
are unable to pay for patient's treatment in the school, and county 
of patient's residence pays same) must be yerif ied by affidavit of 
petitioner and the disinte~sted persons , together with the opinion 
of two qualified physicians , all residents of the same county as 
patient , and acquainted with circumstances thus stated, and who must 
be certified as credible and that the patient 1s an eligible and proper· 
person f or admission , by the county court, or ~he hospital commissioner, 
or his assistant of St . Louis City, respectively, as the case may be. 

An official application for adm~ssion of state patient aay also 
be ~ade by any judge of a court of record of the county of th~ patient 's 
residence , which county shall be liable for payment of five dollars per 
month to the state school into which the patient is admitted. 

The object of state schools has been giYen in ~ection 202. 600 
RSMo 1949, which reads as follows: 

"The ob jects of such school shall be t o secure 
the humane , curative, scientific and economical 
treatment and care of the feeble- minded and epileptics , 
exclasive of dangerous insane epileptics , to fulfill 
which design there shall be provided , among other 
things a tract of fertile and productive land iD a 
healthful situation, with an abundant supply of whole
some water , sufficient means of drainage and dis-
posal of sewerage , and sanitary conditions; and 
there shall be furnished, among otber necessary 
structures, cottages and dormitory and domiciliary 
uses , buildings f or an inf irmary, a schoolhouse 
and a chapel, workshops for the proper tea~hing and 
productive prosecution of trades and industries ; 
all of which structures ehall be substantial and 
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attractive, but plain and moderate 1D cost , 
and arrangedon the colony or Tillage plan. " 

' .. 
• • # • 

\~en this section is r ead and inter preted with Section 202. 610 1 

supra , it is apparent that state schools are not institutions for 
treatment of the insane. In fact no mention is made in this section 
of the insanity of the prospectiYe patient, or that he may be sent to 
a state school for treatment of such a ilment • 

. Section 456.020, Cumulative Supplement . RSMo 1951, is the section 
which authorizes the holding of sanity hearings in probate courts and 
reads as follows: 

"If information in writing , verified by the 
inf ormant on his best information and belief, 
be given to the probate court that any person 
in its county , or any person eligible for care 
and treatment by the Veterans Administration 
or other agency of the United States govern-
ment be found 1n the county, or on any federal 
reservation within the exterior boundaries there
of 1 is an idiot, lunatic or person of unsound 
mind and incapable of managing his &ffairs, 
and praying that an inquirJ be had, the court , 
if satisfied there is good cause the facts to 
be inquired into by a jury• provided , that if 
neither the party giving the information in 
writing nor the party whose sanity is being 
inquireA into call for or demand a jury , then 
the f acts nay be inquired into by the .court 
sitting as a jury. " 

When a comparison of Sect i ons 202.610 and 458.020 s upra , is 
made it is readily seen that on application for admission of a patient 
into a state sehool under the former section is not a petition for a 
sanity hearing under the latter section; each section covers entirely 
different subject matters and procedures , and each section operates 
independently of the other. 

From the facts given in the opinion request it appears that a 
petition was made to the County Court alleging that certain persons 
were proper persons for admission into a state school and that said 
persons should be sent (apparently as state patients) to such school . 
The further contents of said aprlication f or admission are not dis
closed, but for tbe purposes of our discussion , it is assumed that 
the application was in proper form and complied with the statutes and 
that the allegati ons or said appl ication were found to be true by tbe 
county court as evidenced by its order, committing said patients to 
the State School at ar shall, Missouri . 

From the f acts thus given it does not appear that the sanity of 
the patients, or either of them was ever in question , nor does it 
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appear that they were adjudged to be insane under the provis ions of 
Section 458. 020 , supra. 

The opinion request specifically states: 

"* * *there ls no record that this court 
or any court , so f ar as is shown, ever found 
said persons, or either of them to be of 
unsound mind • * *." 

It has long been a legal principle that the law, in the absence 
of evidence to the contrary presumes every person to be sane and to 
understand and intend the nat~ral and probable consequences of hie 
voluntary acts. This principle has been r ecognized and dec~ared to 
be 1n force 1n Missouri in the case of Reynolds v. Casualty Co . 274 
Mo. a; , 1n which the court said at l . c. 9o: 

Therefore , in vi ew of the above f acts and applicable legal 
principle , each of the persons must be presumed to be sane . Under 
such circumstances the question has arisen as to whether or not the 
probate court has jurisdiction of a proceeding for restoration of 
sanity of said persons , and 1 if the court has jurisdiction, and should 
bold such a bearing , which might r esult 1D a finding or sanity of said 
persons , could the eourt then order thea discharged from the custody 
or the state school. 

The word "jurisdictio:l" has often been held to mean the power or 
a court to take cognizanc:e or and to decide a case , and to carry ita 
judgaent into execution. 

In discussing the propositi~n as to when a court obtains juris
diction, in the case of United Cemeteries v. Strother, 119 s.w. (2d) 
762 , the Supreme Court said at l . c . 765 : 

"* * *A court obtains jurisdiction of the 
subject matter by operation of law, and 
cannot acquire it by appearance , answer, 
contesting the proceedings , consent , waiveri 
or by the doctrine of ~quitable estoppel . t 
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is the uniform rule of this etate that juris
diction as to the subject matter of any suit 
cannot be wai 'Yed in any manner, and a judgment 
in such ease is absolutely null and void, and 
may be set aside and for naught held, even 1D 
a collateral proceeding. Springfield South
western Railway Company v. Schweitzer, 246 Mo . 
122, 151 s.w. 128i City of St . Louis v. (ilasgow, 
254. Mo. 262 , 162 ti . W. 596; State ex rel. Kelly 
v. Trimble, 297 Mo. 104, 247 s.u. 1g7, 1ma9.• 

• .. 

With reference to the jurisdiction of a probate court in Missouri, 
the court said in the case of Dietrich v. Jones, et al., 53 s.w. (2d) 
1059, at l.e. 1061: 

nAs is said by the Supreme Court in the case 
of State ex rol. Barlow v. lfoltcamp, 322 Mo . 
25t , 14 S. W. (2d) loc. cit. 650 : 

(Underscoring ours.) 

The probate courts have been granted the power to h0ar and 
determine proceedings for restoration of sanity under tbe provisions 
of Section 458.530, as noticed above . But since such courts are courts 
or limited jurisdiction, and in view of the holdings in tbe cases pre
viously cited, the auestion of whether the court had jurisdiction of 
a matter under that section, and the legality of the proceedings held, 
is in reality a question as to whether the provisions of said section 
have been complied with. 
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In this connection we call attenti on to the general rule that 
uuch a hearing is a special proceeding of a SU@mary nature, and is 
not a new procedure. It is a continuation of a former proceedi.Dg, 
naruely, one in which a f erson was a djudged to be of unsound mind, and 
who subsequently seeks by himself, or through another) to have his 
sanity restored. This general rule in effect in most s tates, is 
also the rule in f.tissouri as itldicated by the court in the following 
eases: State v. MeGuillin, 246 Mo. 537, in whi ch the court said at 
l.c. 595: 

"Decrees o£ probate courts adjudging persons 
to be of unsound mind are entirely unlike 
ordinary judgments. Ho appeal lies f rom such 
decrees, for the r eason that by statutes they 
retJUtin !n. fieri, like a suit pending , and may 
be reopened and set aside at any subsequent 
t erm o£ the court when the insane person shall 
be r estored to his right mind. (Sec. Sl9 R.s. 
1909; Dutcher v. Hill, 29 Mo. 271 1 l.c. 274; 
# * *) . n 

If the restoration proceeding relates back , and is a continuation 
of a prior proceeding in which a person was adjudged to be of unsound 
mind by the probate court , then the jurisdiction o£ tha court in the 
restoration proceeding would also relate back to the former proceeding. 
It the court has no jurisdiction of a restoration matter before it, · 
and it had no jurisdi ction at the time of the adjudication of insanity, 
then it never can l egally acquire such jurisdiction and any action taken 
in the r estora tion matter will be null and void. 

Section 458. 530 , supra, begins : 

~For and on behalf of any person previously 
adjudged to be of unsound mind by any court 
in t he State of Missouri, there may be f i l ed 
in the probate court of the county wherein 
the person was adjudged insane , a petieion 
in writing, * * *•" 

It is readily seen that the stat.ute appl ies only i n those in
stances when one has been previously adjudged insane, and t hat t n1s is 
more than a directory statutory requirement . It is our thought that 
such a previous insanity adjudication is a mandatory requirement of 
the statute and must be strictly complied with before the probate court 
could legally acquire jurisdiction or the subject matt er, or of the 
person in the restoration proceeding. 

In the present case i t is admitted that the persons in question 
have never been adjudged to be of unsound mind, and it appears that 
the provisions of Section 458. 530 relating to such adjudication 
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have not. been complied with and at this late date cannot be complied 
with insofar as the court acquiring jurisdiction of the I'estoration 
proceeding is concerned. 

In view of the f oregoi ng it is our thought that the probate court 
has no jurisdiction o£ the r estoration proceedu1gs under the circumstances 
mentioned in the opinion r equest. Since the court lacks jurisdictio~ to 
hold the proceeding, we find it unnecessary to discuss or pass upon the 
other inquiries contained in said request . 

CONCLUSIOil 

It is the opinion cf this department that one sent to a state 
school as a state patient under provisions of 202 . 160 USMo 1949, and 
never adjudged to be of unsound mind .previously to his admission , and 
who subsequently files a petition for restoration of sanity , and dis
charge froa said sehool in the probate court o£ the county of patient's 
residence, under provisions o£ Section 4SS.530, RSMo 19~9; the petition 
should be dismissed since the court lacks jurisdiction over the subject 
matter and the person o£ the petitioner. 

Respectfully submitted• 

PAUL N. CHWwOOD 
Assistant Attorney General 

APPROVED: 

Attorney General 
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