
MERCHANDISE :. 
ASSESSMENT: 

TAXATION: 

Merchant ' s stock of goods should be taxed 

at the place where it is located . 

January 29 , 19 53 

Honorabl e J ames E. Curry 
Prosecuting Attorney 
Douglas County 
Ava , Missouri 

Dear Sir : 

FILED 

~D 
John C. J ohnsen xxxxxxx 

This department is in receipt of your recent request for 
an official opinion. You thus state your opinion request : 

"I am writ ing this letter to you at the 
request or·thc Dougl as County Court , 
which has asked me to advise them with 
reference to the taxation of merchants • 
stock. More specifically, we have a 
merchant who owns ana operates his busi 
ness within the city limits of Ava, 
Mi ssouri , but he resides outside the 
city limits and i n an ad joining school · 
district . or course , perso nal property 
is asso~sed at the residence of the 
owner , and tho rate appl ied is tho.t . 
existing at the r esidence of the owner . 
If a merchant ' s stock is classified for 
tax purposes as persona l property , then 
t he taxing situs would be tho residence 
of the owner . Woul d you plea se advise . " 

I n regard to t his ma t t er, we woul d first direc t your 
att ention to Sec t ion 150. 040 , RSMo 1949 , which section reads : 

" Merchants s hall pay an ad va.loro"!l to.x 
equal t o that which is levied upon real 
estate , on tho h i ghes t amount of a l l goods , 
wares and merchandise which they may hnve 
i n their possession or under their co, trol , 
whether owned by them or consigned to them 
for sale , at any t ime between the first 
Monday in April in each year ; provided , 
that no commission merchant shall be 
required t o pay any tax on any unmanufac 
tured article , tho growt h or produc e of 
this or any otlwr state, which may have 
been co nsi gned for sale, and in which he 
has no o\'fnership or interest other than 
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his commission. " 

The above section establishes the fact that merchants shall 
pay a tax upon their stock of goods , whi ch is generally referred 
to as merchandise . 

Furthermore , it is definitely established that such a tax 
is a personal property tax. American Law Reports , Annotated , 
Vol . 173, page 1332 , Sect ion 9, states : 

"According to the statements contained 
in a group of Missouri cases , a so- called 
merchants• license tax imposed by a statute 
requiring a merchant to apply for a l i cense 
to trade as such, to give a bond conditioned 
for the payment of the tax, and to pay an 
ad valorem tax equal to that which was levied 
upon real estate , on the highest amount of 
al l goods , wares , and merchandise· whic:P, he 
might have in his possession at any time be
tween certain dates , constituted a tax upon 
tho stock in trade as personal property , 
and not upon the occupation pursued. See 
St ate ex rel . St. Louis Public Schools v . 
Tracy (1887) 94. Mo . 217 1 6 SW 709 ; Aurora v. 
McGannon (1897} 138 Mo . 38 , 39 SW 469; State 
ex rel. Carleton Dry Goods Co . v . Alt (1909) 
224 Mo . 493 , 123 SW 882; and American Mfg . 
Co . v. St . Louis (1917) 270 Mo . 40, 192 SW 
402 . " 

Our next concern is in regard to the place where personal 
property is taxed . The general rule on this point is stated 
1n the case of State ex rol . v . Shepherd , 218 Mo . 656 . At 
l . c . 663 , the court sta tes: 

"It is conceded by counsel for both appellant 
and respondent that personal property is tax
able at tho domicil e of the owner and 1n the 
school district 1n which he resides . 
(Stephens v. Mayor of Boonville~ 34 Mo . 323; 
State ex rel . v. McCausland, 15~ Mo . 185; 
State ex rol. v . Brown , 172 Mo . 374.) 

"And it is equally well settl ed that if a 
person is taxed in the wrong district or 
county , then it is illegal and its collec
tion cannot be enforced . (State ex rel . v. 
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Brown, supra , l . c . 380; State ex rel . v . 
Railroad , 135 Mo . l . c . 630; State ex rol . 
v . Railroad , 110 Vo . 265 .)" 

However , the courts of Missouri have distinguished between 
personal property generally and that kind of personal property 
which is merchandise . In the case of State ex rel . v. Alt , 
224 Mo . 493 , at l . c . 507, t he court states : 

" i:. il- * In this State merchandise is not 
listed for taxation as other personal 
property, but instead the merchant must 
apply for a license to trade as such, and 
without which ha subjects himself to a 
forfeiture to be recovered by indictment . 
He must give bond conditioned for the pay
ment of the tax. It is, however , provided 
that merchants shall pay an ~ valorem tax 
equal to that which is levied upon real 
estate , on the highest amount of goods , 
wares and merchandise which they may have 
in their possession at any time between 
the first Monday of tarch and the first 
Monday of June in each year . It io this 
amount , furnished by a sworn statement of 
the merchant , that forms the basis upon 
which the various state , county , achool 
and municipal taxes are levied. " 

In the case of St ate ex rel . v. Timbrook , 145 Mo . App . 368, 
at l . c. 371, tho court stated: 

11 
i:- -~· -11- The quest i on of tho place where 

personal property may be assessed for tax
ation has given rise to much perplexing 
litigation. In the absence of statutory 
regulations , the presumption is indul ged 
that the situs of personal propert y is that 
of the domicile of tha owner , but thi s pre 
sumption, it is said, must give way when the 
truth appears that tho personal ty has an 
actual situs apart from the domicile of the 
owner . * -.:- ~· " 

In the instant case , the personal property , ~hich was 
merchandise , was not, as ~o note by your l etter , located at 
the domicil e of the owner . 
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Par agraph 1 of Section 137 .115 , RSMo 1949, sta t es : 

"After receiving tho nocessary forms tho 
assessor or his deputy or deputi es shall , 
except in the city of St. Louis, between 
the first day of January and the f i rst 
day of J une , 1946, and each year thoro
after , proceed t o make a list of all real 
and tan3ibl e personal pr oper ty in h i s 
county, t own or dis t r ic t , and assess the 
snoo at its truo value in money in tho 
~anner fol lowing , to wit : He shal l cal l 
at the office , place of doine business or 
residenc e of oach porson required by this 
chapter to list propertv, Qnd shall require 
such ""arsons to cairo a correct statement 
of all taxable real and tangible personal 
property in the county owned by such pcn·son , 
except ~ercbandise which may ~ required !2 
E!Z ~ license ~ and except a l l other pro 
perty which may ba exempted by l aw from 
taxation. " 

The above sec tion woul d appear to be in conformity wi th 
Section 150 . 040 , supra . 

I n the caso of City of 'fonett v . Hall, 128 Mo . App . 91, 
a t l . c . 94, the court stated : 

" ~} ~} -4;. I t bas been frequently ad j udgod to 
be perfectly compotont for t he Sta t e to 
col lect an ad val orem tax on pr operty used 
in a ~allin6 and at tho same t ime to 1m
pose a license tax on tho pursuit as a 
condition to the r ight to carry i t on , a.nd 
this power may be del egated t o munic ipal 
corporations , as was done by the Statutes 
above referred to . (City of Springfield v . 
Smith, 138 Uo . 645 , 40 s .w. 757; City of 
Aurora v . McGannon , 138 Mo . 38, 39 S . \1 . 
L..69; Cit y of St . Joe v . Ernst , 95 Mo . 360, 
8 z.w. 558· City of Tr oy v . Harris , 102 Mo . 
App . 50 , 7~ S . W. 662 ; City of Far mington v. 
Rutherford , 94 Uo . Anp . 328, 68 S . W. 83. ) 
·:<- -, ··~ n 

In the case of State c~ rel . v. Kingsbury , 105 Mo . App . 22 , 
at l.c . 25 , the court stated : 
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"Chapter 129 , Revised Statutes 1899, 
provides that merchants shall be licensed 
and prohibit s them from doing business as 
such until they have obtained a l icense 
therefor, and in order to obtain such 
license they must g ive bond with approved 
security for tho payment on tho first day 
of November , next thereafter , to the col
l ector of the county , of all taxes which 
may then be due from thom for the twel ve 
mont hs ending on tho first day of lfovember , 
next , upon his license as such ~erchant . 
Section 8542 provides that merchants shall 
pay an ad valor em tax equal to t hat which 
is loviOd upon real estate , on the hichost 
nmount of all coodo which they may have on 
hand a t any tit:le between the first Monday 
in March and the first l'onday in June , in 
each year . The ordinances of the city have 
a similar provision: Section 8 thereof 
provides that , •the ad valorem tax equal to 
that which is levied-upon real estate on 
the amount of goods on which merchants shall 
be required to pay shall bo ascertained f r om 
the sworn statements fi l ed in tho office of 
the cl erk of the county court of Howo.rd 
county . • And it is made tho dttty of the 
city clerk, • to procure a list of all the 
names of the merchant s of tho city from said 
cl erk toge ther with the nmount of tho stock 
as shown by the statements and enter the 
aamo on a merchants • t ax book and extend 
the snmo upon the calculation as shown by 
his statement at tho rato per cent fixed by 
the board of aldermen on real and personal 
property. • 

" ~action 85~6 of tho otatutos requires oach 
merchant on tho first Von~ay or June of each 
year , as stated, to furnish to the assessor 
of the county a statement of the highest 
amount of :mercha.ndi re he may have had on 
hand at any one ti~~ botweon the first Monday 
of March and the first Monday ~June , next 
preceding , which statement tho aseeasor is 
required to enter in a book kept for the 
purpose and that said book shall be returned 
by the assessor to the county board of equal
ization on the first Monday in September in 
oach year for the purpose of equalizing t ho 
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valua t ion of merchants ' statements . Section 
8542 fiyos the r ate of tnxation as equal to 
that hich is levied upon real estate . 

" Thus , we see cerchant s are asacsscd, their 
ansessments arc equnlizod and t hoir taxes 
are l evied . And that is not a ll , f or in 
order to do business as such merchants the y 
are required to give bond to pay the taxes . 
It is true that t ho mot hod pur sued in tho 
asscasmont of thoir goodo and the levying 
of their taxes is <llfforont f r o!:l that pur 
sued in tho icposition of ta~ation upon 
other property, but the result is the samo . " 

Upon this point , we note the follo~ing in Corpus Juris, 
Vol . 61, pate 524, Sect ion 637 : 1 

"In vie 1 of statutory provisions fixing 
the place of taxation, personal pr operty 
const i tuting tho stoc~ in trndo of n 
merchant or the raw or finiohed ~~terial 
of a manufacturer or tradesman is not 
necessarily taxabl e at the placo of domi-
cile or residence of the ownor, and , i n 
g i ving effect t o varying statutory oro -
visions, it has beon he l d or recognized 
tho. t perso,.al pro :pert'J such as is hero 
conoider~d is taxabl e at the pl ace Ythor e 
it io l ocated or stored, whore the owner ' s 
business is carried on , lhero tho owner is 
doing business , whore the property is kept 
for sale , or who~ i t i s empl oyed in trade 
or in tho mechanlcc.l arts , v·hcre stock in 
trade lnvolvod is employed, where real 
property , in connection with which tho per -
sonal property involved is connected in a 
business ontorprlse , lo taxabl e, whore tho 
owner h1ros or occupies manufactories , 
~t~r~s f, hote l s , offices , shope , or wharves , 
.,, ,, .,, 

Since a merchant is required to pay a tax on h is merchan
dise, and is a lso roq~lred to obtain a 11conso to do business , i t 
woul d appoar to bo an ompty bceture if h is ~erchandise were not 
assessed f or taxation in the pl aco where the license to do 
bus i ness ~as obtained, otherwise the license woul d be meaning
l ess . 
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COUCLUSIOJI 

I t io the opinion of this depart~ont thnt a merchant ' s 
stock of ~oods should bo t axe( at the placo whore it is 
located . 

The forogoine opinion , which I hereby approve , was 
propo.rod by my Assistant , Mr . liugh P . illiamson . 

Yours very truly , 

JOHN u . DALTvN 
Attorney General 


