
I 

1 .. 
' 

A:J. HJIST) ATION : SURVIV.l.L 
OF PE :i.~ONAL INJU~Y GLUY~ : 
APPOJKTf.:ZNT OF ADl'ii NI ST: .. ATOR, 
AI··~ D ,_' P :C I AL ADJ. INIST_tA?OR YOH 
NON-R.~E; ID'"':!~T: 

. ' . I • • 

r 

"Personal represent!3.tive11 as used in 
Par . 2 , .~1e c . 537 . 0?.8 , ilSt•JO 1949 , means 
executor or admi n i strator of deceased 
pers on ' s estate . 11 J{epre sent ative 11 as 
used in Pnr . 3 , of s a i d section means 
spec i al adminis trator ~or deceas ed 
:wn-res icl ~nt , ;,·ho~ e pOi•Ters are lim:.t2:d 

t. ·~ ' 

t o those provicidd in said paragr a ph . 
Ancillary admin i s t r a tor of non- resident ' s 
estate , under administr ation statutes 

·~ 
--... .1..-= :-~- - --

may also be appoin t ed . But only when 
proper anplication and proof of facts 
involved ~ re ~ac e , and court is con
vinced of sufficiency of same , i s it 
mandatory to a opoint a dministrator f or 
deceased r es ident , or ancillary ad1in
istra tor , an ~ or s pe cial administ ra tor 
f or deceas ed non- r esident . 

June 23, 1953 

Honorable Max E. Hall 
Judge of the Probate Court 
Mt. Vernon, Missouri 

Dear Sir: 

This is to· acknowledge receipt of your recent request for 
a legal opinion of this department, which reads as follows: 

"Under provisions of Par. 2 Sec. 
537.020, what is meant by Personal Rep
resentative? Does this mean Adminis
trator with general powers as such and 
usual Letter issue? Par. 3 limits 
the appointment for purpose of beiqg 
sued and defending suit on non-resident 
decedents. . In this paragraph does per
sonal representative mean a special 
office or .Administrator in usual sense? 
If non-resident d'ies in auto accident 
in county and the car is within county 
at tha time of appointment, then would 
fact that this personal pr operty is 
within county enlarge power of court 
to appoint a general Administrator 
because property may need care etc.? 
Note Par. 2 does not limit appointment 
for being sued and defending action as 
does Par. 3. Par. 2 says court is ~
guired to make appointment. Par. 3 
says court shall have power. Which, i f 
either is mandatory?" 



Honorable Max E. Hall 

Section 537.020, RSMo 1949, to which attention is called 
in the opinion request, reads as follows: 

"1, Causes of action for personal .in
juries, other than those resulting in 
death, whether such injuries be to the 
health or to the person of the injured 
party; shall not abate by reason of his 
death, nor by reason of the death of the 
person against whoa such cause of action 
shall have accrued; but in case of the 
death of either or both such parties, 
such cause of action shall survive to 
the personal representative of such · in
jured party, and against the person, 
receiver or corporation liable for such 
injuries and his legal representatives, 
and the liability and the measure of 
damages shall be the same as if such 
death or deaths had not occurred. Causes 
of action for death shall not abate by 
reason of the death of any party to any 
such cause of action, but shall survive 
to the personal representative of such 
party bringing such cause of action and 
against the person, · receiver or corpor
ation liable for such death and his or 
its legal representatives. 

"2. The right of action for death or the 
right of action for personal · injury that 
does not result 1n the death, shall be 
sufficient to authorize and to require 
the appointment of .a personal represent
ative by the probate court upon the 
written application therefor by one or 
more of the beneficiaries of the deceased. 
The existence of the right of action for 
death or personal injury that does not 
result in death shall be sufficient to 
authorize and to require tbe appointment 
of a personal representative for the per
son liable for such death or injury by the 
probate court upon his death upon the 
written application of any person interested 
in such right of action for death or injury. 

"3. \Vhere a non-r esident of the state 
negligently caus es such injury or death 
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Honorable Max E. Hall 

in this state, ·and such nonresident is 
killed or dies, the probate court of the 
county where t he casualty occurred shall 
have power t o appoint a representative of 
such deceased for the purpose of being sued 
and defending any such foregoing action 
herein." 

The inquiries are concerned with the meaning of the terms 
"personal representatives," and "representative" as ·us ed in para
graphs 2 and 3 of above quoted section. Ordinarily, these terms 
refer to an executor or administrator, and it was so held in the 
case of Tompkins v. Smith, 103 F. (2dl 936, At 938 the court 
said: 

"The statute is not lacking in clarity. 
The phrase 'legal representatives' has 
an accepted meaning which includes 'ex
ecutor.' See Briggs v. Walker1 1898, 
171 ·u. s . 466, 19 S. Ct. 1, 43 L. Ed. 
243. In that case the Supreme Court 
said at page 471, 19 s . Ct. at page 3: 
'The primary and ordinary meaning of 
the words "representatives," or "legal 
representatives," or " personal repre
sentatives," when t here is nothing in 
the context to control their meaning, 
is "executors or administrators," they 
being the representatives constituted 
by· the proper court (citing authorities)' 
*· * *·" 

Again, in the case of Nudelman v. Thimbles, 40 s.w. ( 2d) 
475, the t erm "personal representative," was held to have a 
broader meaning t han executor or administra tor. At 1. c . 477, 
the St. Louis Court of Appeals said: 

"We concede that , in legal usage, the 
term 'legal representatives' ordinarily 
refers to executors and a dmi nist rat ors, 
but that is not the only sense in wh ich 
it may be employed. To the contrary, 
the meaning to be attached t o the term 
in a particular instance will be de
termined f rom the context, an d t he in
tent with which the expression i s us ed, 
and , i f tho~ e cons i der at ions are such as 
to indicate a meaning different f rom the 
ordinary one , t he cour ts will not hes i tate 
so to construe it. 36 C. J . 978." 
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Honorable Max E. Hall 

Under the pr ovis ions of paragr aph 2, Section 537.020, supra , 
when a pro per application is made to the p~obate court of the 
count y in which one died, and a showing is made tha t t he right 
of action f or per sonal injuries not result ing in death, or the . 
right of action f or pe r sonal injuries resulting in death were 
possessed by such person at t he t ime of his death, said rights 
of the deceased survive, and such application and showing of 
facts are sufficient to authorize and require the probate court 
to appoint a personal representative of the deceased, to prosecute 
and enfo rce the ri 7~ts of the deceas ed in whatever legal manner 
t he facts of the case may justify. 

From t he context in \V"hich t he t e rm "per s onal representative" 
i s used i n paragr aph 2 of Section 537.020, supra, it i s believed 
that such term was i ntended to be given its ordinary or usual 
meaning by the l egislature, and that it r efers to executors and 
a dministrat ors, since there is no indication t hat t he l egi s lature 
intended to give sa i d t erm some other or di ffer ent meaning . 

Ther ef ore, in answer to the f irst inquiry, it is our thought 
t hat the t erm "personal r epresentative," as used in paragraph 2, 
Section 537.020 , s upra , means an executor or administrator of the 
estate of a deceased person and who is granted letters t estamentary 
or of administrat.or under the provis ions of Section 461.010, RS!J1o 
1949, for the purpose of administering the estat e of said deceased 
person. 

From the definitions of "representative,"'~ersonal repre
s entative ," and "legal representative," are given in above cited 
cases, i t is believed that t he term "representative" as used in 
par aGraph 3, Section 537.020, supra, means an administra Gor of 
the deceased non- resident. Ho\-:ever, f r om the context in \<lhich 
t he term i s used , i t appear s that an admin istrator thus appointed 
was not intended to have the powers and duties granted to executors 
an d administrators gener ally under Missouri administration statutes, 
but t hat said administrator s are special of fice r s whose power and 
duties are limited t.o there sp<?c i f ical ly pr ovided by said para;_·r aph. 
~~e f ind i t unnecessary to r epeat the whole of parat:;r~· ph 3 , supr a , 
but we do wish to re peat and emphasize t he only stat utory power 
and duty of a dminist r~tnrs appo inted under authority of sai d para
gr a ph, as foll~ws : 

"* * *to appoint a representative of 
su~h deceased , f or t he pur pose of being 
sued and defending any such f orego i ng 
act ion herein . " 

( Under scoring our s . ) 
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Honorable Max E. Hall 

Hereafter, for the sake of brevity, and to avoid confusion, 
we will refer to the representative to be appointed under the 
above quoted authority as "special administrator." 

The next inquiry of the opinion_request reads as fol lows: 

"If non-resident dies in auto accident 
in county and the car is within county 
at the time of appointment, then would 
fact that1his personal property is with
in county enlarge power of court to 
appoint a General Admini strator becaus e 
property may need care?" 

For the purpose of this · request it is assumed that by the 
words "general administrator" is meant the administrator as pro
vided for in Chapter 461, RSMo 1949. That administrator will 
hereafter be referred to oo"general administrator" f or the purpose 
of this opinion •. 

. . 

The inquiry does not indicate if t~e writer meant to inquire 
whether the special administrator appointed under the circumstances 
and for the purposes provided by paragraph 3, Section 537.020, supra, 
might be granted letters to administer the estate of the non-resident 
located within the county under the provisions of Section 461.010, 
RSMo 1949, supra, or whether the writer meant to inquire if the 
court had power to appoint a special administrator under paragraph 
3, supra, and then to appoint another person as general administrator 
to administer said non-resident's estate. 

Regardless of the exact nature of the inquiry, it is obvious 
that the personal representative referred to in pa1·agraph 3, supra, 
is a special officer whose powers and duties are limited by this 
portion of the tort actions statute's, and that for rea8ons given 
above, such special administrator lacks the power to administer 
the non-resident's estate. If the non-resident's estate ts to be 
administered then this car: only be done in accordance with the 
provisions of the administration statutes. That is ~he direct 
sense of the statutes. 

Section 1.090, RSMo 1949 ,. in regard to laws in f orce and 
construction of statutes is as follows: 

"Words and phrases shall be t aken in 
their plain or ordinary and usual sens e, 
but technical words and phrases having 
a peculiar and appropriate meaning in 
law shall be unders tood according t o 
their technical import," 
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Honorabl e Max E. Hall 

wben a proper applicat ion and proof is presented to the 
probate court requesting that an administrator for the non
resident be appointed , in accordance with the applicable statutes , 
and the court i s satisfied t hat the necessity exists for the 
appointment of such a~~inistrator the~,and then only, can the 
court appoint such an administrator. It is believed that the 
court cannot_appoint an administrator f or a rl~ceased non-resident 
until proper application and proof is presented, and that the 
court cannot of its own motion appoint such administrator in the 
absence of the application and proof being made. 

In the event administration vJas begun within the state or 
country of the non-resident's domicile, then the administration 
proceedings in the probate court of the c0unty of this state in 
\"'hich the non-resident died o~ng real or personal property \vill 
be auxilliary or ancillary to t hat of the domiciliary administra
tion. 

Shoul d there be no domiciliary administration, then the 
probate court of the county in which the non-r~sident died, may 
upon proper application and proof appoint an administrator to 
t ake over the a ssets and to generally administer t he estate of 
said non-resident i .n said county. Such was held to be the proper 
procedure in t he case of Wood v. ~~tthews, 73 Mo . 477. At 1. c. 
4g3, the court said: 

"The defendant's counsel contends that 
the administration on the estate of Jane 
Simpson in this ~)tate , before there \'las 
any administration in the state of Kansas, 
where she resided at the time of her death, 
~Jas premature, and conferred no rie)lt upon 
the administrator in this State to sue , and 
cites Spraddling v. Pipkin, 15 Mo . 11g, in 
which Judge Gamble, delivering the oDinion 
to the court, says: 'Judge J ackson, on 
delivering t~e opinion of the court in 
Steve;,s v . Gaylord, 11 ~~ss . 263, properly 
decl ares the l aw in this language : " It is 
true that such auxilliary administration is 
not usually granted until an administrator 
i s ap~ointed in the place of the deceased 's 
domicile. But this cannot be a necessary 
prerequisite , .for i f so, an d it shoul d happen 
th ·-> t ad~inistr ?stion i s n.3·1er granted in the 
f oreign state} and the debts due here , under 
such circumstances , to a dec eased per son , 
could never be collected ; an~ the debts due 
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Honorable Max E. Hall 

from him to citizens of the state might 
remain unpaid."' We have discovered no 
error in t his record that would justify 
a reversal of the judgment, which is, 
therefore, affirmed." 

When a dministration is had · in Mi ssouri upon t he estate of 
a non-resident, Section 466.080, RSMo 1949, provides how distri
bution shall be made, and reads as follows: 

"When administration shall be taken in · 
this state on the estate of any person, 
who at the time of his decease was an in
habitant of any other state or country, 
his real estate found here after the 
payment of his debts, shali be disposed 
of according to his last will, i f be 
left any, duly executed according to 
the laws of this state, and his personal 
estate according to his las t will, if 
he left any, duly executed according to 
the laws of his domicile; and if there 
should be no such will, his real estate 
shall descend according to the laws of 
this state, and his personal estate shall 
be distributed and disposed of according 
to the laws .of the state or country of 
which he was an inhabitant." 

If t he court should appoint an ancillary administrator of 
the estate of the deceased non-resident in accordance with the 
administration statutes, then such administrator would have power 
and authority to administer the estate of s uch non-resident with
in the county. 

It is f urther believed that in the event the court should 
appoint an ancillary a dministrator under the above ment ioned 
circumstances, that court will not be precluded, upon proper 
application and proof being subsequently made f rom appointing a 
special administr ator of said non-resident, since t he st atutes 
do not prohibit such a ction. 

When an application f or the appo intment of an admi nistrator 
of t he estat e of a deceased person, i s made to the probate cour t, 
and the evidence shows that the only assets of the estat e is a 
right of action f or pe r sonal in j uries of the deceased which r e
sulted in death, or did not r esult in death, and which survives 
to t he benef iciar i es of the deceased pers on under t he provi sions 
of paragr a ph 2 , Section 537.020, supra , and t he court i s sati sfied 
a s to t he suff iciency of t he applicat ion and proof of t he facts in
volved, t hen i t shall be t he mandat ory duty of the court to appoint 
said administrator. 
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Honorable Hax E. Eall 

i·:hen an a pplication for appointment of a special adminis
trator of a deceased non- resident who C.ies in the county as pro 
vided by paragraph 3. Section 537 . 020 , supra . and the court is 
satisfied as to the sufficiency of the application and facts in
volved• and particularl y of th~ nec~ssity for the appointment of 
such admini strator, then it shall be the mancatory duty of the 
court to appoint said administrator. 

In answer to the second inquiry of the opinion r equ est , i t 
is our thou t;ht that the " personal repre sentative" mentioned in 
parae raph 2, Section 537.020 , supra. refers to the administ r ator 
appoint ed to administer the estate of the dec ea s ed in accordance 
with t he a dministra tion statutes, Chapt0r 461, et S8q . 

CONCLUSION 

It i s therefore the opinion of this depA.rtr.lent t' ·at the t erm 
" personal representat ive , " as us3d in parac::-aph 2, Section 537 . 020, 
RSl~o 1949 , is construed to n ean an oxccutor or a<'!r.1inistrator of the 
17} State of the deceased person, and that the t erm " r epre sentative" 
as used in parasraph 3, of said section is construed to mean a 
special administrator f o::- a decea sed non- resident of the s tate , 
appointed only for the purposes , and whose po~·,ers ar e lini ted to 
t hose specifically pro~rided by said paracraph. '!'h.A.t the provisions 
of said paraGraph do not prohibit the appointt.1ent of one to ~enerally 
administer the estate of such deceased non- resident within the county, 
as provided by t he applica bl e admdnistration statutes . That only 
when an a pplication for appoin~ent of an administrator of a decea s ed 
res i dent under t he provisions of said adrninist~ation statutes , and 
under t he circumstance s provided by paragraph 2, or the application 
for the appointment of a spe cial administrator of a deceased non
res ident under the provisions of paragraph 3, of Section 537 . 020, 
supr a , is made , and t he court is convinced of the sufficiency of 
tho appl ication and proof of the f ac t s involvPd is it the nandatory 
duty of the court to appoint tho general administrator or special 
adminis trator in accordance wl t h the request made in the application. 

The foree:oing opini')n, ~Jhich I hereby approve , was pr0pared by 
my .ii.ssistant , Mr . Paul N. Chitwood . 

Ver~r trul~r yours , 

J Oim 7.~ . DAL'J:ClU 
At torney ~eneral 


