
CRILINAL PROC:DURE : Hhen defendant is arraigned on 
misdemeanor charge , in magistrate 
court magistrate mus t, before 
acceoting plea afford defendant 
sufficient time and opportunity 

TRIAL ~~GISTRATE TO AFFORD 
CONSULTATION TIME TO DEFENDANT , 
WHEN: 

FILED 

I% 
statute 
~o be oresent when 
but he.is entitled 
whether present or 

to consult attorney and a friend . 
If necessary , he must continue 
case until defendant is accorded 
such rights . Prosecuting attor ney 
who i nstituted misdemeanor case 
before magistrate , not reouired by 

guilt y plea made and sentence entered 
t o ;5 . 00 statutory conviction fee 
absent. 

1Vlay 19, 1953 

Honorable E. C. \, esthouse 
Probate Judge and Ex- officio 

Magi strate 
Madison County 
Fr edericktown , f.Iissour i 

Dear Sir: 

This is to · acknowledge r eceipt of your recent r equest for 
a l epal opinion, which reads as follows: 

"What · in your opini on does Ex parte 
Stone , 255 S • • 2d 155 hold and how 
can it be reconciled with the fol low
i ng RS~o 1949 St a tutes: Sections 
543 . 080 and 543 .~80? 

"Does the case hold that the defendant, 
and then only after his arraignment , must 
be *aff orded time and opportunity to con
sult with an attorney and a friend ' bef ore 
his plea of ~ilty can be accepted? If 
the cas e does so hold , would it also apply 
no matter whether a warr ant had been issued 
or whether a summons had been given by a 
State Trooper to appear and answer a mis
demeanor charge to be filed in r~:agistrate 
Court? 

"Can this ca se and the s tatutes quoted 
above be reconciled by saying that the 
Court upon its own motion ( RS~o 1949, 
Sec . 543 . 120) mus t grant a continuance 
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in all cases after arr~ignment and 
before any plea of guilty can be aq
cepted? Meaning of course that this 
Statute, RSY~ 1949, Section 558. 3gQ, is 
good ground for a continuance . 

"I have another question on a different 
point . Is it necessary that the Prose
cuting Attorney be present in Magistrate 
Court when the defendant is arraigned a.nd 
pleads · guilty to a misdemeanor charge? 
If not, should the $ 5. 00 Prosecuting At
torney fee be taxed as costs against the 
defendant! no matter if the Prosecuting 
Attorney s or is not present? 

"I would appreciate your opinion on both 
these questions." 

In regard to the f irst inquiry, and in answer to the first 
part of same , it is our thou~t that the very recent case of 
Ex Parte Stone , 255 S. • ( 2d) 1 55 , in effect holds that the 
r i ght of counsel is guaranteed to one accused of crime before he 
i s compelled to plead t o a criminal charge , by Supreme Court Rules 
21 .14 and 29. 05, a.nd Sections 544.170 and 558. 830 , RS~o 1949 . That 
in every criminal case pending before a magistrate, it is the duty 
of the court to a~ford the defendant such time or opportunity to 
consult an attorney and a f riend as may be necessary , before a 
plea of guilty is accepted, and that it should appear of record 
that such time and opportunity has been afforded the accused , and 
that unless this procedure has been followed , the r ights of the 
defendant will have been violated. 

Section 558. 830, RSMo 1949 , referred to above , reads as 
follows : 

"Any judge , magistr ate or police 
judge who shall accept of a plea of 
guilty from any person charged with 
the violation of any statute or ordi.nance 
at any place other than at the place pro
vided by law f or holding court by · said 
judge , magistrate or pol ice judge , or 
who shall accept of any plea of guilty 
without first giving the person charged 
wit h an offense an opportunity and reason
able time to talk wi th a friend and an 
attorney, shall be deemed guilty of a 
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misdemeanor , and on conviction shal l 
be punished by a f ino of not exceeding 
one hundred dol l a rs , or by imprisonment 
in the county jai l not exceeding t hree 
months , or by such f ine and imprisonment ; 
and in addition , shall f orfeit his office. " 

Section 18 (a) , Articl e I , Constitution of Mi ssouri , 1945, 
provides that the accused in a criminal prosecution shall have 
certain r i ghts , and reads as f oll ows : 

"Rights of accus ed in criminal prosecutions. 
That in criminal prosecuti ons the accused 
shall have the right to appear and defend , 
i n per son and by counsel ; to demand the 
nature and cause of the accusation ; to 
meet the witnesses against him face to 
face ; to have pr ocess to compel the at
t endance of witnesses in his behalf ; and 
a speedy public trial by an impartial jury 
of the county . " 

Section 543 . 080i RSKo 1949 , referred t o in the opinion 
r equest reads as fol ows : 

"\fuen the defendant shall be brought 
before the magistrate , or shall be held 
in custody , char ged by informat ion with 
any mi sdemeanor , it shall be t he duty 
of the magi strat e , unless a continuance 
be yranted , f orthwith to hear the case 
as herein provided . " 

Section 543 .180 , RSZ..o 1949 , is also referred to in said 
opinion request , and reads as follows: 

"The charge made against the defendant 
shall be distinctly r ead to him unless · 
he shall waiTe the reading of the same , 
and he must plead orally thereto , either 
guilty or not guilty , which plea the 
mae i str ate ~hall enter on his record ; 
or if the defendant shall fail or refuse 
to plead, the magistr at e shall enter the 
pl ea of not guilty on his record. Such 
plea may be enter ed on the record i n the 
f ollowing form : 

"Comes n ow the sai d A B, defendant , 
in per son , and having seen and heard 
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read the information f iled in t his 
cause , for plea thereto, says he is 
guilty (or not guilty , as the case 
may be), in the manner and f orm as 
charged." 

The sections of the statute quoted above provide the pro
cedure to be followed when one accused of a misdemeanor is brought 
before a magistrate, and also when a pl ea is ent ered to such a 
charge by the defendant. 

It appears t hat the above quot ed sections merely implement 
that part of the constitutional provision which guarantees one 
accused of crime the right to a speedy , public trial , and prevents 
such one f rom being denied his liberty indefinitely while being 
held in custody awaiting trial, or prevents such one from being 
charged with a criminal offense f or an indefinite period of time 
wi thout being brought to trial on same. 

The holding in the case of Ex Porte Stone , supra , is not 
in conflict with above quoted constitutional and st~tutory pro
visions , but said opinion is strictly i n conformi ty with same, 
and is a declaration, or r nther a r eaffirmation of the r i ghts 
guarant eed to persons accus ed of crime by t he constitution, and 
said statutes . The opinion in Ex Parte Stone , suprA, i s to be 
read and interpr eted along with sai d constitutional and statutory 
provisions. 

In vi ew of the hc).ding in sai d case , i t is believed that 
when one who i s charged with a misde~eanor by information is 
brought before a magistrate as pr ovided by Section 543 . 080 , supra , 
it shall be t he duty of the magistrate, unless a continuance is 
granted to hear the case without delay, but that before the trial 
i s commenced the court must ascertain whether or not the defendant 
has been afforded sufficient time and opportunity to consult with 
counsel and a f riend. In the event the mabistrate f inds the 
defendant has not been afforded such rights of consultation, then 
the magi strate must delay the trial of the case until after the 
defendant has been gi ven such time and opportunity as may be 
necessary for that purpose. Unless the defendant request s time 
to consult counsel and a fri end, then the court must of its own 
motion continue the cas e until such time as may be necessary to 
allow defendant the r ights to which he is entitled in this respect , 
and the court record should reflect that this has been done. Abs ent 
this procedure having been taken by the magistrate, i t is believed 
that the rights of the defendant will haTe been violat ed. 

When, under the provisions of Section 543 .180 , supra the 
def endant pleads guilty to the misdemeanor charge stat ed !n the 
information, i t is believed to be the duty of the magistrate , before 
accepting the plea of guilty to ascertain whether or not the defendant 
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has been accorded his r i yhts to consult with counsel and a 
friend as stated above , t hen under the holding in Ex Parte Stone , 
supra, the court must grant sufficient time and opportunity with
in wh1ch said rights of the defendant may be exercised, and that 
the court shoul d show that such t ime has been grant ed to the 
de-~'endant . Unless this procedure is follo\ted by the 11agi strate , 
it is believed tha t the defendant ' s rights will have been violated, 
and that this is true regardl ess of whether the defendant was 
arrested under authority of a state warrant or without same by a 
St ate Trooper, under the circumstances referred to in the opinion 
reques t . 

The second inquiry of the ooinion request asks whether it 
is necessary for the prosecuting attorney t o be pr esent in magis
trate court when the defendant is arraicned and pl eads guilty 
to a misdemeanor charge, and i f the 5. 00 conviction fee of the 
prosecuting attorney should be taxed as costs regardless of 
whether or not the prosecuting attorney is present at the hearing. 

~action 56. 060 , RSMo 1949 , gives the gener al duties of the 
prosecuting attorney and reads in ~art as f ollows : 

"The prosecuting attorneys shall com
mence and prosecute all civil and 
criminal actions in thei r respective 
counties in which the county or state 
may be concerned, * * * · " 

e are unable to f ind any decisions of t he appellate courts 
of Missouri w~ich interpret the meaning intended by the l awmakers 
to be given this section , especially to the~rms "commence and 
prosecute , " as therein used . Since the t erms do not appear to 
have not been given any special meaning by any statutes or court 
deci~ ions , they are to be ~iven their ordinary or co~on meaning 
as they relate to court proceedings . 

In the case of State v . Packard , 250 P. 2d 1 561, the defend
ant was convicted of a criminal offense under a Utah statute which 
provided that the co~mencin~ of employment by one with any per son , 
f irm or corporation whose employees were out on strike called by 
a nationally recognized union was a crime unless such per son be 
registered with the Industrial Commission. At , l . c . 562 1 the 
court defined the term "co,me!llce" as follows : 

"* * *The word commence means 'begin ' -
' perform the f irst act of ' - ' take the 
f irst step'- or ' to start', 7 ords and 
Phrases , P• 726. In the context of the 
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t er m 'cot:liilenc ing ' seems neither vague 
nor ambi guous . It has a f ixed ~eaning 
which i s co7~only under s tood . It would 
apply only t o per sons commencing em
ployment anew, that is, f or the f irs t 
~, while the strike is in progress 
ana-would not apply to former employees 
who merely retur ned to work and thus 
continued in employment . " 

In the case of State v. Bowles , 70 Kansas 821, at 1. c . 827 , 
the court quoted the definition of the terms "to prosecute" from 
American and English Encycl opedia of Law (2d ed . ) , Vol. 23 , page 
268, as f ollows : 

" ' To prosecute is to pr~ceed against 
judicially. A prosecution is the act 
of conducting or waging a proceeding 
i n oourt; the means adopted t o bring 
a supposed of fender to justice and 
pun~shment by due course of l aw. It 
is also defined as the institution or 
commencement and continuance of a 
criminal suit ; the process of ex
hibiting formal charges against an 
offender before a l egal tribunal , and 
pursuing them to f inal judgment on 
behalf of the s t ate or government , as 
by indi ct ment or information.' " 

( Under scoring our s .} 

Again in the case of Brown v . telch , 235 s. ' • 997, it was 
held that the word "prosecute" includes a conviction under a plea 
of guilty, where the officer perfor~s the preliminary duties in 
instituting the prosecution and attends the trial for the purpose 
of prosecution, and at 1. c . 997 , the Supreme Court of Arkansas 
said: 

"The r i ght of this off icer to demand a 
fee depends upon the construction of the 
statute applicable to Clay and :ert a in 
other counties . Section 8308 , Cr awford 
&: f.toses ' Di gest , provides that the deputy 
p~osecuting attorney shall have authority 
to f ile with justi ces of the peace in
formation charging persons ~ith the com
mission of ' any offense against the laws 
of this state,' and section 83 . 09 reads as 
follows : 
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" ' When any parson shall have been 
arrested under a ,.,arrant i ssued in 
accordance with the provisions of 
this act , it shall be the duty of 
the deputy prosecuting attorney 
to attend and prosecute such charge 
on behalf of the state , and he shall 
in like ~anner attend and prosecute 
on behalf of the state in any crim
inal case pending before any justice 
of the peace , or in the circuit court 
of hi s county, when so requested by 
any such justice of the peace or t he 
prosecuting attorney of the c i rcuit , 
and, in the event of a conviction , he 
shall be allowed t he same fees as a re 
now allowed by law to prosecuting 
attorr1eys in similar cases in tha 
circuit court . Provi ded , t hat two 
may be appo inted f or Pulaski county.' 

" It i s cl ear , we ·think , that the prosecution 
of a case by the office r , even where a plea 
of guilty i s interposed befor e the trial of 
the cause , entitles him to the fee . The 
cases cited on the brief of counsel show 
that the l egal definition of the word 'prose
cute ,' when used in thi s sense , includes a 
convict ion under a plea of guilty where the 
officer performs the preliminary duties in 
instituting the prosecution and attends t he 
trial f or the purpose of conducting the 
p~osecution . q * *" 

It is believed that the definition of the term "prosecute" 
gi ven in the l ast above ~uoted case ~s applicable to the situation 
referred t o in the second inquiry of the opinion request , except 
th~t the provisions of Section 5o. 060 , supra , do not specifically 
require the prosecuting attorney or his assistants to attend the 
trial of every cri minal case in his county. However , it is be
lieved that the duties of the pr osecuting atto~ney ~equired by this 
section to "commence and prosecute all civil and criminal actions," 
in his county , would necessarily i nvolve the f i l ing of all inf orma
tions in every criminal case in his count y , and the do ing of what
ever duties that mi ght be r equired of him under the circumstances 
and until the case was tried or other\1i se di sposed of according to 
law. Such duties of the prosecuting attorney would include the 
f iling of informations in misdemeanor cases pending in the magistrate 

- 7-



Honorable E. c. West house 

court s of the county (as i nformation is the only method provi ded 
by whi ch cases of this natur e may be prosecut ed in magi s trate 
court s , Section 543 . 020 RSMo 1949) . The pr os ecuting attorney ' s 
dut y t o f ile inf ormations chargi ng per sons with misdemeanor s in 
magi strate cour ts i s provided by Section 543 . 030 , RSMo 1949 , which 
reads as f ollows : 

"All such inf ormations shall be made 
by the prosecuting at t orney of the . 
county in which the offense may be 
pr osecuted , under his oath of office , 
and shall be f iled with the magi strate 
as soon as pr acticabl e , and before t he 
party or parties accused shall be put 
upon the i r tri al , or required t o answer 
the charge f or which t hey may be held 
in custody ; provided, that complaints 
subscribed and sworn to by any person 
competent t o t estify agains t the accus ed 
may be f iled with any magi strate , and if 
the magi str ate be satisfi ed that t he ac-
cused is about to escape , or has no known place 
of per manent r esidence or property in t he county 
likely to restra in hi m from l eaving f or the of 
f ense cha r ged , he shall immedi ately i ssue his 
warr ant and have the accused arrest ed and held 
until the prosecuting attorney shall have t i me 
to f ile an inf ormation. " 

The inf ormation referr ed t o i n this section i s not t he 
f irs t s t ep of the cr iminal prosecution in magistr at e cour t ·for the 
affi davi t f or a s t at e warrant author i zed by Section 543. 050, RSMo 
1949, is t he f irs t st ep or beginning of such criminal prosecution. 
However , the drawing and f i l i ng of the informat i on charging a mi s 
demeanor , based upon the compl aint made i n '1rit ing before the 
magi str ate i s t he beginni ng , or f i rst duty of t he prosecuting at 
tor ney speciall y pr ovi ded by statute , in connection with cases of 
this ki nd. 

Section 543.190, RSMo 1949, pr ovides the procedure t ha t shall 
be fol lowed by the magi strate when the defendant i s arr aigned and 
enters a pl ea of guilty t o a mi sdemeanor char ge and r eads as f ol 
lows : 

" If t he defendant shal l pl ead guilty , 
the magi strate shall assess the punish
ment and ent er t he proper judgment and 
i n order thereto he may hear evi dence 
touching the nature of the case , or 
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otherwise ascertain the facts thereof ; 
but in no case shall he accept the plea 
of the defendant and assess his punish
ment without giving the in j ured party 
notice and an opportunity to be heard . " 

The Arkansas statute quoted in Brown v . Jelch , supra , r e
quired the deputy prosecuting attorney t o commence and prosecute 
all criminal cases in the proper courts of his county when re
quested by the prosecuting attorney. Upon the conviction of the 
defendant he was entitled to receive the conviction fee provided 
by statute, the same as the prosecuting attorney. The definition 
of the term "prosecute" gi ven in the above case , is f ully appli
cable to the fac ts given in the opinion request , and would properly 
include cases in which a plea of guilty was made by the defendant, 
thereby entitling the prosecuting attorney to a conviction fee . 
The Arkansas statute required the deputy prosecuting attorney to 
pros ecute and attend the trial of criminal cases in order to be 
entitled to the conviction fee , although the attendance of the 
prosecuting attorney or his assistants is not specif ically re
quired under any Mi ssouri statutes, consequently this part of the 
opinion dealing with the attendance of the deputy prosecuting at
torney has no application to the facts given in the opinion request. 

While i t is the official duty of the prosecuting attorney to 
commence all criminal cases in his county, as provided by Section 
56. 060 , supra , we are unable to f ind any •li ssouri statutes which 
r equire the prosecuting attorney to be present in magistrate court, 
when a defendant charged with a mi sdemeanor pleads guilty , and is 
sent enced by the cour t under the provi sions of Section 543 . 190 , 
supra. 

Although the prosecuting attorney is not required to be 
present when the defendant enters a pl ea of guilty , it is bel i eved 
that in every case in magistr ate court when the defendant is charged 
with any misdemeanor whenever it is possible for the prosecuting 
attorney or his assistants to be in attendance that he or they 
should do so. 

In most criminal cases it is not known until trial day , when 
the defendant i s arraigned as to what the plea will be , and it is 
proper that he attend and perform whatever duties that may be re
quired of him i n connection with the case . 

In those instances when it i s known in advance of the trial 
that a pl ea of guilty will be ent er ed , or when it is impossible 
for the prosecuting attorney to be present at such hearing because 
he i s r equired t o represent the stat e or county in other proceedings 
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on the same day , or for other good cause he is unable to be present 
when a defendant pleads guilty, his failure to be present does not 
amount to a dereliction of official duty nor will it in any manner 
affect the legality of the plea entered in his absence . Under the 
ruling in the Arkansas case , the prosecuting attorney would be 
entitled to a convict i on fee when the defendant was convicted of 
a misdemeanor upon his plea of guilty. 

We ar e unable to determine the exact meaning intended to be 
given the first part of the second inquiry by the writer, there
fore , we find it necessary to qualify our answer, rather than to 
give an affirmative or negative answer to the inqui ry as stated. 

If the writer intended to inquire i f it was the duty of 
the prosecuting attorney in representing the state to appear at 
the hearing of every criminal case before the magistrate courts 
of his county , in which defendants are charged with misdemeanors 
when pleas of guilty to such charges are made , then the answer 
would be in the negative , since no statutes require this duty of 
the prosecuting attorney. 

If the prosecuting attorney has co~enced and continued 
the prosecution, has filed the informations in such cases , and 
has done any or all duties required of him by the statutes in 
such instances , then it is immaterial whether he is present when 
pleas of guilty a r e made, and judgment rendered by the court. In 
all such cases the prosecuting attorney is entitled to the con
vict ion fee of 5. 00 provided by statute. 

CONCLUSION 

I t is the opini~n of this department that when one charged 
by · information with a misdemeanor in magistrata court is arraign
ed , before accepting the defendant's plea , it is the duty of the 
magistrate to ascertain i f the defendant has been afforded suffi
cient time and opportunity within whi ch to consult wi th an attorney, 
and a friend . That in the event it is found that the defendant has 
not been afforded such t ime and opportun~y , it is the further dut y 
of the magistrate to continue the case for whatever per iod of time 
may be reasonably necessary within which the defendant may exercise 
his said rights . 

It is the further opinion of this department that the prose
cuting attorney who instituted a criminal prosecution charging one 
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with a misdemeanor in magi strate court , i s not requi red by 
statute to be pr esant when defendant pleads guilty and is sen
tenced , but whether he i s present or absent , the prosecuting 
attorne i s , under thes e conditions , entitl~d to the c.onviction 
f ee of 5. 00 , provided by statute. 

The foregoing opinion , which I hereby approve , was prepared 
by my Assistant , Mr . Paul N. Chitwood. 

PNC:hr 

Ver y truly your s , 

JOHN M. DALTON 
Attorney General 


