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December 16, 1959 FILED

Honorable Praricls Teohey, Ir.
Prosecuting Attorney

Perry County

Perryville, Hisseuri

Bear-ur;-moﬂhey:

Thin 18 in response te your request for epinion dated
November 16, 1959, which reads as follows:

"This 18 to seek an opinion from your
office as to the construction of Sectlon
165,167 of the Revised Statutes of
Missourl for the year 1949, We have in
our county an area of appr@ximaﬁely aix :
gections of land which is unorg -
territory, For the past sever“

‘aueh distriet The Perryv1 @ -
Diatrict accepted these pupils at the be-
-ginning of the present schoel term. Within
the past few weeks the ‘School Board of the
Perryville Distriet has advised the parents
1iving in such territory that it will col-
lect the tuition from the. parants and 1f
the parents refuse to pay will not permit
their children to attend the Pavryville
8chools. _

"Phe parents are wlilling to file a petition
to be assigned to a district as is provided
by Sectlon 165,167, The adjacent common
districts are overcrowded and havé not
budgeted for these children, . In addition
these districts, although bordering on the
territory, are not very accassible for thege
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ahi&aren. In gome cAsen tha children would
have t¢ travel through ?arryville to reach
the &djneﬁnﬁ school house,

"phe Perryville pistrict has indicated that
1% would accept the territery, Eﬁna the
rallauins questiana arises

A ,Hny the aeunﬁy gourt upﬁn the filix
.of & petition as provided in Seotion 165,16 7,
‘Af it finds that the Perryville School District
is the most available and nearest dilastrict, al-

~ though sot contiguous to the territory, aas&gn
- gush pupils to such distriet?

R, ﬁhauld th& terma neareat anﬂ moab avail*
able be construed together and if so may the
Perryville Pistricet be construed as the nearest

- and mest available district where the Court is
advised that the nearer distrists ere not
direotly aceessible to such children and that
from a milesge and transportation standpoint
the Perryville Diatriet is the more aceessible?
May the fact that an adjacent school distriet
is overorowded with its present enrollment be

- taken to mean thaﬁ said distriet i8 not the
maat availahle? , _

3. I the ‘sourt 5hould find shat the
Ferryville District was the nearest and most
available, may such area be ‘attached to the
Perryville Distriet although no part of the
distriat touches the unerganized territary?"

The ntatute applicable to this prablem is Section 165.167,
RSMo 1949, which reads as fellows:

"Wheniever there shall be 1n this state any
territory not organized intoe a common, town
or aity school distriet, and not containing
within its limits twenty or more pupils of
achool age, any three or more taxpayers in
gucli unorganized territory, or in any ad-
Jacent commen, town or city school district,
may file a written petition in the office
of the clerk of the county couit praying
that such unorganized territory shall be
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attached to bhe nearest and mosb available
cotmon, tewn or c¢ity scheel distriet, and

at the next meeting of the county court

the gaid petition shall be taken up and
heard by the ceurt, which shall, after being
duly informed and adviged, make an order
annexing such territory to the nearest and
most available c¢oémmon, town or c¢ity scheol
distriet, and thereupon such territory shall
become a part of such district, which faot
shall be duly entered by the proper officers
upon Ehs Lax. booke and obher records of the

- At the antset, we ar& faeed with. the propeaition that
neither thisz statute nor any other general statute expressly
requires aontiguity in the formaticn of school distriets. The

special statutes relating to annexation (§165.300 to 165.307,
R8Mo, C.3. 1957) and consolidation {§165.273, RaMo 19%9), ete.,
do require that the land beins annexeéd or consolidated must be
“adaaeenﬁ“ or "adjoining,” but the language used here is

"nearest and most availahle" district,

As you. have pointed out in yaur apinian request, the
nearest school district, which of necessity would be one ad-
Jacent to the unorganiszed territory, 1s not necessarily the
most available from the standpoint of transportation, ete,
This language then being somewhat ambiguous is subjeet to
sonstruction, and we wust arrive at its meaning through appli-
eation of general principles of law and Judieclial decisions
relatiVe theretﬁ.

In 78 €.J7.8., School and Sehool Districts, Section Bl(b),
page 686, we find the following:

"It has been held that, unless otherwise
‘expressly provided by statute, a school
district must consist of contiguous bodies
of land or territory, and that it cannot

- include two or more detached tracts or
territories, separated from each other by
intervening territory not a part of the
district. In other instances, constitu-
tional or statutory provisions reguire
contigulty, or compactness and contiguity,
of the territory of which a school district

-3-
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is aampoaed, or require tarritery sought

to be attached to a distriet to be adJacent
therete. On the other hand, under some
statutes, it is expressly provided that a
#chool distriet or other local scheol or-
ganizatlon rieed not consist of connected,
contiguous territory, and theres is suthority
for the view . that i% ie not necessary, in

tha aEsence of & statuﬁa providin@ otherwisé.

Fr@m thia we sse that ﬁhe eeures have taken two orpesite
stands, the vast majority holding that, in the absence of &
statute expressly 80 providing, & school distriet cannot be
formed of noneontiguous areas. On the other hand, at least
one court has talten the eppeaite view, BSee Weeks v, Batchelder,
41 V%, 317, wherein it was held that, in the absence of a statute
requiring conbiguity, e sehool district could be formed of two
areas detached from each other and completely separated by inter-
vening lands, This 1s the only case we have found, however,
aﬂeyﬁing this view.

There are no nisaeuri cases squarely an the paint However,
the 8t. Louis Court of Appeals, in State at Inf. of Taylor ex
rel., Schwerdt, et al., v. Reorganized School Plst. B~3, Warren
Gounty, et al,, Mo, App., 297 8Wa2d 262, c¢learly indicated which
line of decisions it would follow on this question, In that
cagse a petition had been presented for release of one part of
the R<«1 Pistrict to R-3 and another part of R~1 to the Hermann
Distriet, The two were submitted as one proposition and the
questlion was whether this was proper or whether they should
- have besn submitted as separate and lndependent propesitions,
In diaausaing this phase of the case the eeurt sald, l.c. 267:

EEEX If the two ropositions had been
submitted on separatée ballots and the
proposition to release the middle section

of the district had carried and that terri-
tory had been accepted by the board of
directors of Distrioct R-3, while the proposi-
tion had failed as to bthe release ¢f the
western end of the distirict, an anomalous
and irreconcilable situation would have re-
sulted, for in that event the district would
have been divided into two separate and non-
contiguous areas. In proceedings to release

.
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parts of cahoal ﬂintrletarfar annexation to
other districts, the law does not contemplate
that two portions of a distriet should be left
entirely & regated from each other. ‘Bee
Howsll v, Kinney, 99 Ga, 584, 27 S.E. 204,
and theag 8 & N.W. Ry. o, v. Town of Oéonto,
50 Wis, 189, 6 N.W, BOT. Parasphrasing, the
digsenting gpinion in State ex inf. Barrett
ex vel, Callaghan v, Maltland, 206 Mo. 338,
246 5.9, 247, loc. eit, 275, (which dissent
was daalared t6 be the law in the later case
of 3tate ex- rel City of 8t. Louis v. Hall,
supré, 75 8.W. 24 log, o1t 581), sound pub~
lie poliey required that the propesition to
velease the two areas be linked inseparately,
and the very reasons whish argue agalnst
doubleness in submitting prapusals argue for
the submissgion of these two questiens in one
propokition and one ballot. To submit them

 separately would surely 1av1ﬁa an administra*
tive aud pr@eedaral tmyaase.

ztrahaula be borne in ‘mind that there is no statute expressly
- requiring that the district, as 1t remains after the release of
~ territory to anothexr distrieb, wust c@n&ist of a aanbigumua BYed.

, The court eited Hﬁwall v, Kioney, 99 &a. 5%& 27 SE 204, and
ghieage snd N.¥W. Ry. Ge v. Town of %coata, 50 Wise. 189, 6 N
o7,

o %hejqeérgia cage invalved annexation of eertain aress to a
militia district, On this questian the eaurt aaid, 8B 1.e, 2807+

"If the proceedings above refarred to were

to be treated as having the effect, as con-
tended by plaintiffs, of transferring to the
Ridge Valley district the numerous tracts

of land embraced in the several petitions
presented to the board of county commis-
sioners, twe anomalous results would follow.
The first of these 1s that in some lnstances
an iselated pertien of the ferritory of a
district other than the Ridge Valley district
would be added to the latter, altheough, in
point of faet, such bterritory nowhere touched
or was contiguous to any pertion of the Ridge
Valley distriet, The gegond 1s that 1t would
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in cne instanﬁe ‘have happeneﬁ that two per~
tions of & distriot other than the Ridge
vnlley'aiktriet would be left entirely segre-
‘gated from each other. We feel certain that
the law authorigzing changes to be wade in
militia distriet lines never centempisted
such gerrymandering as this, As dewensﬁrabing
the corregtiiese of thls yrapaaition, we gon=
tent ourselves with. presenting a dlagram which
illustrates the situation, and is of itselfl
sufficiently eanvinaias te naed ne argument in
1%5 anppart. ‘ :

o tﬁiagram amiﬁteé )

"Phe ahadeé apaae narked R, eanatieutins a
part of the Rome distdlat, represents terri-
tory sought to be transferred to the Ridge
Valley distriet, leaving the two remalning

- portiens of the¢ Rome distriat entirely
segregated. S

 he Wiacoﬂain cane invelved the validity of taxes levied
upon gertdin aresis by the town of Oeconto, the contention being
that previaus actiona of the towh board of supervisors attaching
these areas to the bawn“uere vaid beaauae they were ndt con-
tlguous to the main body of the to Phe aourt, after a lengthy
di&eaaaion, anaﬁainéd’thzs aontﬁnhian and said, NW l.e. 6092

"Supported by these anthwrities, as vell
a8 most ébvious and numercus reasons of
publis poiiey, practical eén#enieneé, and
respegting the publie welfare, we decide
that a tewn must ¢ansiss et contiguous
terribarw. _

me the same etﬁuat. see Gﬂie L @iﬁy af Watertnwa. 3. Dak,,
147 NW 91, 93; State ex rel, Bibb et al, v. City of Reno et al., .
Nev., 178 Pand 366, 3?9; Hillman v. City of Paeatella, Idaho,
256 P2nd 1072, 1973, :

See also city of Denver v. chleh&n, Gelo., 39 P, 425, 428,
where the court salds; .

"Legislative aeta in the matter of extending

the boundaries of municipal corporations are
to be interpretad and applied aeeording to

-6~



Honorable Prancis Toohey, Jr.

the essential nature as well at the suhdea#*
patter of such legislatiﬁn.- ‘In the nature
of things, there must be some limit to legis-~
lative powe 'ﬁer ¢xample, the legislature
cannot extend il boundaries of a
oLty 1ntehanahher sﬁaee. islative seots
upon’ such a subject would ha-atan extras
territorial force, There are some Lhings:
that in their very naturs ¢amnot be ascoms.
‘plished by any human power. A thing cannot
be made %o exist.aa a whole and in broken
dis;ointad £ragie : e and the s
time, A thing a»menxially gingle in its
nature cdnnot have & plural existence,
 Bvery nunicipality ‘must have its territorial
corpus, in whish to exercise its corporate
funatians and powers. Sush gorpus may be.
enlarged or &1miaishad ‘by the action of the
legiglature, '8¢ the human body may grow or
diminish by the action or nonactlon of ite
vital forees; but nelither the human body
‘nor the munielpsl corpus loses its identity,
1ts individuality, or its unity by such
. growth or enlargement, It 18 a misnomer «~
& solecishm ~ to speak of a growth of the
‘human body not eonnected with the body it~
gelf, 8uch a srawth 18, in faot, not of
the body, So, territery mnot in fact econ~
‘nected with or adjacent to a city camnnot be
regarded a8 a part of the punicipal corpus,
or as an addition thereta, in any true gensge
of the term. b *

" In the case of P&titionera at sahaal ﬂist Ho. g, Caddo
County, V. Jenes, @kla., 140 pad 9%2, 92& the Oklahoma Supreme
Court said:y

U "ig is common knewiedge that' school diatrieta,

 judiecial distriets, legislative districta,
incorporated towns, cities and ¢ounties are
composed  of one body of land. In the face
of all the indications to the contrary we
cannot attribute to the Legislature any in-

tention on its part that a gehdol diatriet
should ever be composed of nonadjacent units
or integral parts where 1% made no specific
provision therefor. Likewise 1t never in-
tended that an existing school dlstrict

T
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ahoulé be" dividad into aeparate and distinet
neneant&gaaua parts by the annexation of &
pertion, or portions, thereef to another
district. You cannot accomplish indirectly
that which ‘sannot be effacﬁed directly,” -
See a&aa Inﬂependent Sehool biut. No. 66, Pottawatomie County,
;éﬂbgggndent 8ahne1 Biat¢ ‘Ho., 62, Eaﬁtawatemie COunty, Okla,., 259

ot ]

‘ Althﬁugn it ia wall reﬁagnizaé that aehaal diatrieta, elties

and other municipal eorporations are oreatures of the Legislature
and their boundaries way be established as the Legislature directs,
at least one court has ‘questioned the power of the Legislature to
areate such eéntities of divided and uncennested parts (City of
Denver v, Coulehan, gupra),  0n the other hand, ‘it was pointed out
in the case of Petitiecners of School Dist, No. 9, Cadde County,
v. Jones, supra, that lm Oklahoma for unusual aieuaeiens some

- gstatutes do expressly auwthorize such procedure. The authority
to do so waa nwt questianed by the aeurt.

‘We are net.prepared to say that the &egislature ¢ould not
authorize the ereation of public corporations consisting of non-
eantiguoua areas, bub ue nesd net decide that issue here.

In ;:ew af the fact that the only Missouri case on the
subjeot {Btate at Inf. of Taylor ex rel. Schwerdt v, Reorganized
School Pist. R~3, Warren County, supra) cites and follows the
line of cases which at least presumes that & school distriet or
other public corporation will consist of contiguocus territory
unless the Leglslature has expressly directed otherwise, we are
of the opinion that the words "nearest and most available" are
not suffielent to indicate a legislative intent to authorisze the
ereation of a school distriet conslsting of detached areas and
that the word "nedrest” must be held to mean an adjacent school
district, ‘Inasmuch as several districts are equally near in
this instance, the only factor which the county court could con-
gider would be availability. ‘

Ve find it difficult to answer any of your three gquestions
precisely because they seem to be baged upon the assumption that
the county court could find the Perpyville Distriet to be the
"nearest" distriet., On the eontrary, we do not think the court
would have this authority because it 18, in fact, not the "nearest"
digtrict., Therefore, because of the basie concept of a school
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district as consisting of a eontiguous area and the use of the
word "nearest” in the statute, we must conclude that the county
court could not attach the unorganized territory to the Perryville
Distrlet, . . _ _

In determining the availability of a school district, the
county court should be gulded by the same principles that govern
the actlon of a county superintendent of schools in assigning
pupils under Sectlon 165.253, RSMo, C.S. 1957. There, the word
used is "accessible,” but we believe that for thle purpose the
two words "available” and "accessible” are reughly synonymous.
For the guidance of the court, we are enclosing copy of an
opinion written for Honorable Phil Hauck, dated April 16, 1959.

GONCLUSION
,It‘is the opinion of this office that a county court acting

under 8ectlon 165.167, R&Mo 1949, may not attach unorganized
territery to a schoel district which is not contiguous thereto.

The foregoing opinien, which I hereb& approve, was prepared
. by my Assistant, John W, Inglish,.

Yours very truly,

JOHN M., DALTON .
Attorney QGeneral
JUI sl
Enc,



