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FILE 0 

Honorable Harry J . Mitchell 
Prosecuti ng Attorney 
f.7arion County 

0:6 
Palmyra, Missouri 

Dear Mr . Mitchell: 

This i s in response to your request for opinion dated 
November 14, 1959, which reads as follows: 

"At the request of the County Super
intendent of Schools of Marion County, 
Mi ssouri, I am transmitting to you for 
opinion the legal problem as follows: 

On the 15th day of September, 1959, 
twenty - three petit i oners f i led wi th the 
District Clerk of Davis School District 
of Marion County, Mi ssouri, a petition 
as follows: 'Petition to the Board of 
Directors of the Davis School District 
of Marion County, Mi ssouri .' 

'We, the undersigned, being qual i f ied 
voters of t he above named school district, 
hereby petition you, a s the governing 
board of said school, to order a special 
election to det ermine by the voters of 
said school dist rict whether they shall 
annex said school district to the re 
organized Monroe City School District 
now designated as R- -I in Monroe County, 
Missouri , if ei ther Pee Dee or White 
Franklin School Districts become annexed 
to R--I during the present school year 
of 1959-1960 . ' 



Honorable Harry J. Mitchell 

"At the time or the filing or the Davls 
School District Petition, the Davia School 
District was not contiguous to the Monroe 
County R--I School District. The Pee Dee 
District voted annexation to the Monroe 
City R--I School District on the 3rd day 
of October, 1959, and the annexation was 
accepted by the Monroe County R--I Board 
of Education on t he 5th day of October, 
1959, and thereupon the Davis School 
District was contiguous with the Monroe 
County R--I District. 

"On the 8th day of October, 1959, the 
Marion County Board of Education filed 
a reorganization plan for Marion County 
School District R--II with the State 
Board of Education, and in this plan 
approximately fifty per cent of the Davis 
School District was included in the pro
posed reorganization of Marion County 
District R--II. 

"The plan of. the Marion County Board of 
Education for reorganization of Mari on 
County District R--II was not approved by 
the State Board of Education, because of 
uncertainty as to prioriti es regarding the 
Davis School District petition, and the 
Marion County Board of Education reorganiza
tion plan. 

"The question is whether or not the State 
Board of Education may approve and the 
Marion County Board of Education proceed 
with the reorganization plan for Mari on 
County School District R--II, including a 
portion of the Davis School District, and 
with the Davi s School District petition 
pending, or is it necessary that the Marlon 
County Board of Education either await the 
r·esul ts of the Davis School District petiti on, 
or eliminate the portion of the Davis School 
District from the plan before proceeding?" 
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Honorable Harry J. Mitchell 

The answer to your question must be preceded by a deter
mination of whether j uri sdi cti on of the area in question was 
first acquired by the f iling of the petition for annexati on 
or by the submission of the plan of reorganization to the 
State Board of Education . As was said in Willard Reorganized 
Sch. Dist . v . Springfield Reorganized Sch. Dist. , 241 Mo. App. 
934, 248 SW2d 435, l . c. 443: 

" • * * in a dispute between two political 
subdivisions as to which may annex a given 
terri tory, the one which fir st took a valid 
step toward effecting the annexation assumes 
jurisdict ion which it retains throughout, 
regardless of which one first takea the steps 
which finally complete the annexat ion . " 

. 
As far as the time element is concerned, there is no ques-

tion but that the petition tor annexation preceded the preparation 
and submi ssi on of the plan of reorganization so t hat the onl y ques 
t ion is whether the petition for annexation was a valid one. 

This question was raised in the Willard case , supra. The 
court quoted Section 165 .300, RSMo, c.s. 1957, which reads, in 
part, as f ollows: 

"Whenever an entire school district, or a 
part of a district, whether in e i ther case 
it be a common school district, or a ci~y , 
town or consolidated school district , which 
adjoins any city, town, consolidated or 
village s chool district, including districts 
in cities of seventy-five thousand to seven 
hundred thousand i nhabitants, desires to be 
attached thereto for school purposes, upon 
the reception of a petition setting forth 
such fact and s igned by ten qualified voter s 
of such dlstrict, the board of directors 
thereof shall order a special meeting or 
spe~lal election f or said purpose by giving 
notlce as required by section 165. 200; pro
vided, however, that after the holding of 
any such special election, no other such 
special election shall be called within a 
period of two years t hereafter . 11 
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The court then said, Mo . App . l.c. 946: 

"Under the admitted facts Ritter District did 
not adjoin Willard Distri ct at the time of the 
filing of the petition, October 18th. Schuyler 
School District was between the two districts 
and was not adjoined to Willard District until 
November 3rd, at which time Willard District 
did become an adjoining district to appellant 
district but appellant contends that under the 
law it was not necessary to be an adjoining 
district when the petition was filed to have 
the proposition submitted to the vot ers but 
that when the vote was taken, to -wit: November 
6th, and the voters approved the annexation, 
that was all that was necessary to make the 
annexation legal and bindi ng. 

"The judgment of the trial court on this 
proposit i on is as follows: (X ) 

'That t he proceedings seeking to annex the 
former Ritter District 62 to plaintiff, begun 
by filing a petition with the Ritter School Board 
on October 18, 1950, and approved by the voters 
of Rit t er District on November 6, 1950, were 
void and of no effect because said Ritter Distri ct 
62 did not join plaintiff district when said 
proceedings were begun.' 

"We heartily concur i n the finding of the trial 
court . We think that the statute above quoted 
contains plain language requi ring that said 
district be an adjoining district when proceed
ings were started for the purposES of annexation. 

• * * • • 
" * * • To emasculate the plain meaning of the 
statute requiring that school districts be ad
joining di stricts before proceedings can be 
had to annex the same would be performing the 
acts of t he legislature in repealing the law 
as i t is and i t is not the duty of the court 
to wri te laws but to interpret them . 
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"state ex rel . Gentry v . Sullivan, Mo . Sup . , 
320 Mo. 362, 8 S.W.2d 616, 618, the court 
states the rule of law thus. 

1 * * * Prefatory to a discussion of the 
legality of that proceeding, mere irregu
larities will be disregarded. By this we 
mean such acts of omission or commission in 
the process of organization which do not run 
counter to the evidently mandatory require
ments of the Constitution or the statute, nor 
deprive the voters of an opportunity to exer
cise their will in the formation of the con
solidated district. * * * 1 

"We hold that t he statutory requirement in
volved in thi s case, that the school districts 
be adjoining before proceedings can be taken 
to ·annex the same, i s mandatory . " 

(We have quoted from the official report 
because of an error appearing in the s .w. 
reporter at the place marked (X) above .) 

We are aware of the slight difference between the facts 
presented in your letter and those of the Willard case, 1n that 
in your situation the districts dtd become contiguous before the 
reorganization plan was presented to the State Board of Education. 
However, we do not think that this would alter the conclusion 
because the fact remai ns that they were not adjoining at the t ime 
the petition was f iled, which the Willard case says is mandatory. 

This being so, the petition to annex the Davls District to 
R-I or Monroe County was a nullity and or no effect. Therefore, 
the county bo\rd or education acquired jurisdiction when it 
submi tted its plan of reorganization to the State Board of 
Education and it may proceed as if the annexation petition had 
never been filed. 

CONCLUSION 

It is the opini on of this office that the petition for 
annexation of Davis School District of Marion County to R- I of 
Monroe County, filed September 15, 1959, at a time when the 
Davis District did not adjoin the R-I District, is void and of 
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no effect . It is the further opinion of this o:f'f:tce that the 
Marion County Board of Education has acquired jurisdiction over 
that part of the Davis District included withi n its plan of 
reorganizati on filed with the State Board of Education on 
October 8, 1959, and may proc~ed as i f the annexation petition 
had never been f l led. 

The foregoing opini on, which I hereby approve, was pre
pared by my Assistant , John W. Inglish. 

JWisml 

Yours very truly, 

JOHN M. DALTON 
Attorney General 


