
GF~ERAL ASS.ENBLY: Pay increase of legis lators effective 

90 days after passage . Emergency clause 

invalid . Later of tvlO conflicting con 

s titutional provisions will prevail . 

PUBLIC OFFI~3RS : 
LEGISLATION : 

CONSTITUTIONAL LAW : 

January 27, 1961 

Honorable John w. Sch wada 
Coropt.roller and Budget Director 
St ate Capitol 

\~ L~D_: 
Jefferson City, Missouri 

Dear Sir: 

We have your l etter of recent date, which reads as 
follows: 

'~y conet1tut1onal ~nendment approved b y 
the voters on November 8 , 1960, the 
General Asaernblf of Missouri is authorized 
t o fiX the salary of 1 t a members . Pur
s uant t o the amendment the 70th General 
Assembly met 1n extraordinary aesa1on on 
December 19, 1900, and by House B1ll No . l, 
established legis l a tive sal aries at $4,800 
per year . Appenaed thereto i s an emergency 
clause. 

"Theae queationa relating to the bill are 
raised for your consideration: 

1 . In view of Sect ion 13, Article VII 
of the Missouri Cons t itution, may membere 
of the General Assembly whose terms extend 
from January, 1958, to January, 1962, now 
receive the eala~ provided by House Bill 
No . 1 , noted above? 

2 . Does the matter contained within 
House Bill No . 1, noted above, constitute 
an emergency within the meaning of Sect ion 
29, Art icl e III, of t he M1aeour1 Cons titu
tion and thereby authorize payment of the 
new salary rate pr ior t o the expiration of 
90 days 1 11 



Honorable John W. Schwada 

The two questions contained in your request may be restated 
as follows% What is the effective date or House Bill No. 1 both 
aa to incumbent senators and aa to other members of the General 
Assembly? 

It ie the opinion ot this office, aa elaborated herein, that 
the effective date of the salary increase provided for by House 
Bill No. 1, Extraordinar7 seaaion, 70th General Aaaembly, aa to 
all aenatora and representatives will be ninety days arter the 
adJournment of the special aeaaion. 

Conati tut1onal Amendment No. 2, approved 1n the general 
e~ection or November 8, 1960 (and now Sec. 16 ot Art. III), em
powers the General Assembly to fix the aalar1ea of 1 ta member a. 
To the extent here applicable, the amendment reads as follows: 

"Senators and representatives, until 
otherwiae provided by law, ahall receive 
from the state treasury aa salary the sum 
of one hundred and twenty-five dollars per 
month. No law fixing the oompenaation of 
members of the general aaaembly ahall be
come ettect1ve until the t1rat day of the 
regular aeesion of the general assembly 
next following the session at which the 
law waa enacted.~ 

Pursuant to the authority granted by the amendment, the 
70th General AasemblJ, meeting 1n extraordinary aeasion enacted 
House B~l No. 1, increasing legislators• salaries to $4,aoo per 
year. 

Your firat question is whether the eo-called "holdovern 
aenatora are entitled to receive the amount of compensation 
tued by Houae Bill No . 1 during their present terms . Neces
sarily as part of the question is the effect, if any, of Section 
13 of Article VII of the Constitution of 1945, which contains 
general prohibitory language against 1ncreaaing the compensation 
of state officers during their terma ot office. This section 
provides as follows: 

*'The compensation of state, county and 
municipal ottioers shall not be 1ncreaaed 
during the term of office; nor shall the 
term of any officer be extended." 
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Honorable John w. Sohwada 

The newly adopted amencbnent, 1n mandatory language, pro
vides that senators and repreaentati ves "llbaJ.l receive" the 
amount of their present aalary "until otherwise provided by law. 11 

Upon the effective date or a law so providing, the salary they 
"shall receive" ia neceaaarily the amount fixed by law. Unleaa 
such new rate ia effective aa to all members of the General 
Aaaembly, then such of those Who are excepted trom the new rate 
would be receiving the former amount after the law otherwise 
provided, contrary to the constitutional mandate that the old 
rate aha.ll apply only nun til" otherwise provided by law. 

The clear intent of the voters, as expreaaed 1n the amend
ment, is that when a law is passed setting a new salary rate, 
then thia amount ao fixed ia to have the aame effect aa though 
it had initially been incorporated 1n the amendment itself. 
That ia to say, when HOuse Bill No . 1 changing the compensation 
became effective, the amendment would have the aame meaning aa 
though it had expressly provided that "senatora and repreaenta
t1 vea • • • ahall receive • • • the aum of $4,800 per year . 11 

The amendment does not limit the phrase uaenatora and 
representatives." !!!. are necessarily 1noluded. In the ab
sence ot any limiting phrase, the amen<iment must be deemed to 
expresa the unequivocal intent or the voters that all senators 
and representatives ''shall rece1 ve" not merely the 8um initially 
fixed aa salary, but any other aum aub•equently eatabliahed . 
It would be unreaaonable to attribute an intent to the votera 
to discriminate aa to some legislator•. On the contrary, the 
intent is clearly expreaaed to &atabliah a rate or compensation 
uniformly applicable to all legislator• which all 11ahall re
ceive" as and 'When the rate is changed by law. 

The new amendment deala exclusively with the compensation 
or legislators. Section 13 of Article VII contains a general 
prohibitory provision against increasing the compensation or 
state and other officera. Any conflict between the two con
atitutio~ provision• muat be reaolved in aceordance with 
established principlea of conatitutional construction. One 
such rule is that whenever possible, aeem1ngly conflicting 
prov1a1ona should be harmonized ao as to give effect to both. 
State ex rel. Crutcher v. Koeln, 332 Mo. 1229, 61 SW2d 750. 

However.. the expreaa provision or the amendment that 
senators and representatives IJahall receive" a certain sum 
"Wltil" the effective date ·of a new law cannot be harmonized 
with the general prohibition ot Section 13 of Article VII. 
If the general prohibition were to apply, it would mean that 
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Honorable John V. Sebwada 

aome legislators would receive the leaaer IIUlD after the effective 
date of House Bill No. 1, contrary to the commana of the recent 
amendment that the old rate be applicable only "until" a new law 
is effective. There 1e no way the two provisions may be harmo
nized . Only one ot the two may be given effect. In such a 
aituation, the rule ie that the amendment, being more recent in 
point of time, must prevail. 

The Supreme Court waa faced w1 th a a1m1lar problem 1n the 
oaae ot state ex 1nf . Mo.K1ttr1ck v. Bode, 3-42 Mo. 162., 113 SW2d 
805. In that case a conat1 tutional amendment paaaed the previous 
year established a Conaervat1on Commission and provided that the 
Commission "shall determine the qualificationa of the director." 
Section 10 of Article VIl:I of the Constitution of 1875 (now 
Sec. 8 of Art. VII of the 1945 Constitution) provided that no 
person shall be appointed to any oftice in thi• state who shall 
not have resided in this atat~ tor one year next preceding h1a 
appointment. The Commission appointed Bode as director a1 though 
he had not resided in the atate for the one year next preceding 
hi a appointment. The SUpreme Court held that the quoted provi
sion of the amendment which authorized the Commission to fix the 
qualifications of the direetor was irreconcilable With the resi
dence requirement ot the original Constitution and that said 
proviaiona cannot be harmonized . So holding, the Court applied 
the principle that the more recent amendment must prevail over 
the previously existing section aa an exception thereto • The 
Court uaed the following language (113 SW2d l.c. 8o8-9)' 

"We are familiar w1 th the rule that the 
provisions of the Constitution should be 
harmonized . However, it aaid paragraph 
is unambiguous and in direct conflict with 
section 10, ' the amendment must prevail 
beoauae it 1a the latest expression or t he 
will of the people.' In other word a, we 
are without authority, absent an ambiguity, 
to resort to interpolation. In this situa
tion, ' the rule as to harmonizing inconsistent 
provieions ' ia w1 thout application. The rule 
is stated aa follows: 1Many troubleaome ques
tions of constitutional conatruct1on ariae in 
the interpretation or conat1tut1onal amend
menta With ~eference to the earlier constitu
tional provisions to which they have been 
added. In accordance w1 th the general rule 
that harmony in constitutional construction 
should preva11 whenever poaaible, generally 
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Honorable John W. Schwada 

an amended Conat1 tution muat be read aa a 
whole, a.a it every part or it had been 
adopted at the same time and aa one law. 
A new conat1tut1onal provision adopted by 
a people already having well-defined 1natitu
tiona and ayatema of law should not be con
strued aa intended to abolish the former 
ayatem, except 1n ao tar aa the old order is 
in manifest repugnance to the new Constitu
tion, but such a provision should be read in 
the light or the former law and exiating 
aystem . Amendments, however, are uaually 
adopted tor the expreas purpoae of making 
changea in the existing ayatem. Hence it 
1a very likely that conflict may ar1ae be
tween an amendment and portiona ot a Con-
at! tution adopted at an earlier time . In 
auch a caae the rule 1a firmly eatabliahed 
that an ame.ndment duly adopted 1a a part or 
the Constitution and ie to be conatrued 
accordingly . It cannot be queationed on the 
ground that 1t contlicta with pre-existing 
provisions. I~ there ie a real 1ncona1stenc}', 
the amendment muat prevail beoauae 1 t is the 
lateat expreaaion of the will or the p•ople . 
In auch a caee there 1a no room tor the appli
cation ot the rule aa to harmonizing 1n
conaiatent proviaiona . If it covers the same 
subject aa waa covered by a previously existing 
constitutional p~viaion, thereby indicating 
an intent to substitute it in lieu ot the 
original, the doctrine of implied repeal, 
though not favored, will be applied and the 
original provision deemed auperaeded. ' ll Am . 
JUr . § 54, pp. 663~ 664 . 

• • • • 
"The paragraph under eona1derat1on and said 
aection 10 are 1n direct conflict~ and aa1d 
paragraph 1a a limitation on aection 10 to 
the extent ot authorizing the ·Commisa1on to 
determine the necessary quali~ioationa ot a 
director. n 

The applicable principle haa recently been atated 1n State 
ex rel . Board or Fund Commiasionera v . Holman, Mo . Sup . , 296 
SW2d 482, l .c. 491, aa followas 
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Honorable John w. Schwada 

"And of course •a clause in a constitu
tional amendment will preYa11 over a 
provision of the constitution or earlier 
amendment inconsistent therewith, since 
an amendment to the constitution becomes 
a part of the fundamental law, and ita 
operation and effect cannot be limited or 
controlled by previous constitutions or 
laws that may be in conflict with 1t. 1 

16 C.J.S., Constitutional Law, § 26, p. 
99; stat e ex rel. Laahly v. Becker, 290 
Mo. 560, 235 s.w. 1017, 1020. 11 

An opinion of thie office to E. Q. Armstrong, Comptroller, 
under date of October 4, 1946, ruled on a similar question con
cerning the effect! ve date of a salary increase 1naofar as it 
pertained to incumbent circuit judges . The specific conetitu
tional ~rov1e1on there involved {Sec. 24, Art. V, Constitution 
ot 1945) read, 1n part, ae follows~ 

"All judges shall. receive aa salary the ~ 
total amount of their present compensation } ~, 
until Otherwise provided a laW • • • • • II ~ ~ ..,. 

In ruling that thia prov1eion could not be harmonized with\~ r. 
Section 13 of Article VII, it waa the opinion of this ctfice · c"" 4 

that the specific provision prevailed over the general prohib1- ~~ 
tory provision, am. that the salary 1noreaae should be paid to (..) 
the incumbent judge& as or the erreot1ve date or the law pro-
vidtilg therefor . 

The foregoi.ng necessitates the concluaion that aenatora 
whose terms extend trom January* 1958 to June, 1962, are en 
titled to and ahall receive the compenaation provided by House 
Bill No. 1 aa of the effective date ot aaid law. 

Implicit in our reasoning on thia question i• the assump
tion that members of the General Aaaembly are "atate oft1cere 0 

within the meaning of Section 13 of Article VII. Inasmuch aa 
there are no authoritative decisions on the point, and since 
the conclusion reached herein doea not require a determination 
or that question, this ia merely a working aaaumpt1on and 
should not be construed aa an ott1c1al opinion on the ~eation 
ot whether or not members ot the General Aaaembly are ' state 
otficera. 11 
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Honorable John W. Schwada 

Your second question presents for our consideration the 
effect of the emergency clause contained 1n Section 3 or House 
Bill No. 1. Two sections or the Constitution must be considered 
in determining the validity or such emergency clauae. These are 
Sections 29 and 52 or Article III, as followa1 

"section 29 . No law paaaed by the general 
assembly shall-r~effect until ninety ~ 
after the adjournment of the aeaaion at WhiCh 
it was enacted, except en appropriation act 
or in case ot an emergency which must be ex
pressed in the preamble or 1n the body ot the 
act, the general assembly •hall otherwise 
direct by a two-thirds vote ot the members 
elected to each house, taken by yeas and nays; 
provided, 1f the general assembly reoesaes 
for thirty day a or more it may preacribe by 
Joint resolution that the laws previously 
passed and not effective shall take effect 
ninety days from the beginning of such receaa." 

"Section 52. A referendum may be ordered 
(except aa to lawa necessary tor the immediate 
preservation 2!, ~public peace, hea.lt.h 2!: 
aatetz! and laws making appropriations for the 
current expenses ot the state government, for 
the matntenance or state institutions and for 
the support or public schools) either by peti
tions signed by five per cent of the legal 
votera in each ot two-thirds ot the congres
sional diatriota 1n the state, or by the gen
eral assembl~ , aa other billa are enacted. 
Referendum petitions ahall be filed with the 
secretary of state not more than n1.nety days 
after the final adjournment of the aeea1on 
or the general assembly which paaaed the bill 
on which the referendum ia demanded . • * * • 
Any measure referred to the people ahall take 
effect Wh~n approved by a majority or the votes 
caat thereon~ and not otherw1se. 0 

While Section 29, supra, provides that an act may go into 
effect aooner than ninety days after the adjournment of the 
Legislature "1n case of an emergency," Section 52 provides that 
all lawa except those "necessary tor the immediate preaervation 
or the public peace, health or aatety 11 (and some others not 
material to our d1acuaaion here) ahall be aubject to referendum 
at any time within ninety days after the adjournment of the 
Legislature . Aa we shall hereinafter point out, our Supr~me 
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Honor able John w. Schwada 

Court ha• always eonatrued these two constitutional provis ions 
together and has held that the emergency referred to 1n Section 
29 muat be such aa makea it "necessary for ~ immediate preserva
lli!l of ~public peace, health 2!: satetzu that a atatute go 
into effect sooner than ninety days after the adjournment of the 
Legislature . Our SUpreme Court nas consistently held that a 
legialative declaration of emergency is subject to judicial scru
tiny. In State ex rel . Veat hues v. Sullivan, 283 Mo. 546, 224 SW 
32'7, l . c. 338, the Cour t aa1d: 

"The reason or t he thing lies with th1.a 
rule . By the reterendum provia1on ot our 
Constitution, aa we have construed it, 
supra, no meaaure subject to the referen
dum can be withdrawn therefrom by a mere 
emergency clause. Nor should the people 
be denj,ed their constitutional right or 
referendum by a mere declaration of 
'immediate preservation of the peace, 
health or safety ' unless such declaration 
is borne out by the faoe of the measure 
itself . The courta have the right to 
meaaure the law by the yardstick of the 
Constitution, and determine whether or not 
the lawmakers breached the Constitution in 
mald.ng the declaration . " 

The ruling in the Sullivan case haa been followed by our 
Supreme Court . In the later caae or State ex rel . Pollock v. 
Becker, 289 Mo . 660, 233 SW 641, the decision in the Sullivan 
caae was attacked for several reasons, but the Court expressly 
approved ita holding on the question of the validity of an 
emergency clause in a legialative act and ot the power of the 
Court to question such validity . The principal opinion in the 
Becker ease said (233 sw l.c . 644)a 

"There ia but a alngle legal p~poait1on 
preaented by th~a record to this court for 
detennination, and that 1a, lias tne Legis
lature of the state the conatitutional 
authority under section 57, art . 4, of the 
Conatitutlon. to enact a law, and debar the 
power of the courta or the state from passing 
upon tne question aa to whether or not t he 
law ia subject to referendum by adding thereto 
the words, 1Th1a enactment ia hereby declared 
neceaaary for the immediate preservation of 
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Honorable John w. Schwada 

the public peace, health, and safety, within 
the meaning of section 57 of article 4 of the 
Constitution of M1saouri 1 ! * • *This question 
has been moat elaborate!~ and ably d1acuaeed 
by counsel for the respective parties, and all 
the authorit1ea bearing upon the question from 
the various states of the Onion have been cited; 
and, after a thorough consideration or the same, 
I am fully aatiatied that the law of the case 
was, and ia, tully and correctly declared by 
Judge Graves in the case of State ex rel . v. 
Sullivan, 224 S\11 327, Where the same legal 
proposition waa presented to this court for 
determination that ia here presented by thia 
case. I tully concurred in the views as there 
expreaaed by Judge Graves, &ld adopt them aa 
my views ot the law of this case." 

The Sullivan case waa also cited with appro~al on the same 
question 1n State ex 1nf' . Barrett v . Maitland, 296 Mo. 338, 246 
SW 267, and Pahey v . Haclanann., 291 Mo. 351, 237 SW 752. Alao, 
in the case of State ex r el. Harvey v. Linville, 318 Mo . 698, 
300 SW 1066, . the Court, at l.c. 1008, aaid: 

"It was held in the caae of State v . SUllivan~ 
283 Mo . 546, 224 SW 327, that these t wo sec
tiona or the Constitution muat be construed 
together; that a declaration in a bill that i~ 
was an emet-gency mea•ut~ within the meaning of 
the Constitution, did not make it ao; that the 
emergency muat appear in .fact upon t lte face or 
the bi~l to be within the terms of the Consti
tution, authorizing an emergency clause which 
would put the act into immediate effect." 

Prom the above we think l t ia elear that even though a 
legislative act declares that an emergency exlata and that the 
aot ia "neoeaeary tor the immediate pt•eaerva.tion of the public 
peace, health or safety, " the courta are not bound by such 
declaration, but may and ahould look at the whole act to deter
mi ne whether in fact euoh an emergency ia aet forth in the aet 
aa will authorize the Legislature to cause the act to become 
effective aooner than ninety daya after the adjournment of the 
Legislature. With thia principle in mind, we turn to the act 
under consideration t o aee lf lt declarea an emergency within 
the meaning of the Constitution Which would authorize the effec
tive date of January 4, 1961, the date set out in Houae Bill No. 1 . 
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Honorable John w. Sohwada 

The emergency clause of House Bill No. 1 reads : 

'~ecauae the people of M1aaour1 recognized 
the total ~adequacy or the compensation 
provided for the members or the general 
assembly# the conetitut1onal amendment 
author~z1ng thia act anticipated that the 
provis~ons eonta~ed nere1n would become 
effective on the first day of the regular 
seaaion of the general aaaembly next fol
l owing the seaaion at which th1a act ia 
enacted, and because the ordinary effective 
date ot this act would be aeveral weeka aub
aequent to that date, an emergency 1a declared 
to exist Within the meaning or the Constitution 
and this act shall be in full force and effect 
from and after 1 ts passage and approval." 

The clause states that an emergency exists because the 
people or Missouri recognize the total inadequacy of the com
pensation paid legislators and, further, that the constitutional 
amendment authorizing a pay raise anticipated that it would take 
effect on the f1rat day ot the regular aeaa1on next following 
the sesa~on at whdch the increa•e was voted. Nowhere in the 
emergency clause is it stated that the act ia necessary for the 
immediate preservation or the public peace 1 health or safety. 
Nowhere ~n the clause or the body or the act itael~are facta 
stated which would Justify a Judicial determination that the 
public, peace, health or safety would be seriously imperiled 
were not the act to be given immediate effect . Whether or not 
the pay or members of the General Assembly 1a increased, that 
body will cont~ue to function . To postpone the operation of 
House Bill No. 1 may cause inconvenience to aome; perhaps even 
hardship to a few, but atill an emergency aituation Within the 
meaning of Section 52 of Article III is not presented by the act. 

In Fahey v. Hackmann~ 291 Mo . 351, 237 SW 752, l . c. 761, 
the Supreme Court was concerned with a veteran ' a benefit bill 
carrying an emergency clause which read: 

"The fact that many of the beneficiaries 
of thia act are not employed and in dire 
need or the partial compensation sought 
to be provided for them 1n this act creates 

If an emergency ••• • 
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Honorable John W. Sehwada 

Ruling that an emergency clauae is proper only With reapeot 
to laws necessary for the immediate preservation of the public 
peace, health or safety, the Court held that the emergency clause 
waa ineffective, saying: 

"It 1s by virtue of this clause that 
proposed action under the law at thia 
time is threatened . We regret to post
pone the disposition or this fund, 80 
richly deserved by the beneficiaries 
thereof, for evan the ahort apace of 
six or seven weeks, but we teel that the 
heroes entitled to the fund would not 
aak ua to run counter to former Judicial 
determination• 1n order to aav~ this 
short apace of time . '1 

In State ex rel . v. Sullivan, supra, the Court stated the 
principle which still guides judicial analyaia of a purported 
emergency clause aa follow~ ( 224 SW l . o. 339)s 

11 So that 1n the can at bar, had the law 
makers in section 81 of the measure actually 
declared such measure to be neceaaary for 
the 'immediate preservation of the peace, 
health or aatety, • we would hold auch sec
tion void upon a comparison of the measure 
aa a whole with the constitutional provi
sions of section 57 of article 4 of the 
Conati tution . The word a 'neceaaary f or the 
immediate preservation, ' aa found 1n our 
Constitution, must be given effect, and are 
of vital importance in measuring the legis
lative act by the Constitution. Many acta 
may be nece•aary to public peace, health, 
and aafety, yet not be ' neoeaaary for the 
immediate preaervation ot the public health, 
peace or safety • ' " 

In the light of these and many other court decia1ona in
validating emergency olauaea which state on their face an even 
greater threat to the public peace, health or safety than ia 
contained in the bill under consideration, our conclusion must 
be that the emergency clause 1n House Bill No . 1 1a ineffect~ . 
Inter .. City Fire Protect-ion l>iat . of Jackaon County v . Gambrell, 
360 Mo. 924, 231 SW2d 193; State ex 1nt. Barrett v. Maitland, 
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Honorable John w. Schwada 

296 Mo. 338, 246 SW 267; State ex rel. Kolen v. Southwestern 
Bell Telephone Co., 316 Mo . 1008, 292 SW 1037; Hollowell v. 
Schuyler County , 322 Mo. 1230, 18 SW2d 498. 

The constitutional amendment approved on November 8, 1960, 
contains the follo~ng sentence: 

11No law fixing the compensation ot membera 
of the general aaaembly shall become effective 
~til the first day ot the regular session of 
the general assembly next following the aeaaion 
at which the law was enacted." 

Abaent the foregoing language, the act would un~ueationably 
become effective ninety days after the adjournment or the special 
aeaa1on, unleaa the emergency clause were valid. Section 29, 
Article III or the Constitution . What then ia the effect of such 
language? It ia the opinion ot thia ott1ce that the amendment 
may not reasonably be construed as making mandatory 1n all in
s t ances the first day of the next reg~ar aeaa1on atter enactment 
or the statute as the effective date thereof . To ao construe the 
amendment would render it 1n irreconcilable conflict not only with 
Section 29 but with Sections 49 and 52 of the Constitution. 
Section 29, as above noted, provides that 11no law • • • shall 
take effect until ninety .~ after the adjournment of the session 
at which it vas enacted." Section 49, so tar as here relevant, 
reservea to the people the power to approve or reject b¥ referen
dum ~act of the general aaaembly, and Section 52 provides a 
period of n~nety days after adjournment of the aeaa1on for the 
filing ot referendum petitions. There is no language whatever 
in the amendment of November 8, 1960, Which would indicate an 
intention to exclude from the refependum provisions of the 1945 
Constitution an act fixing salary for members of the General 
Assembly . 

Under our Supreme Court decisions no bill subject to 
referendum may become effective until the expiration of the 
ninety-day period Within vhich referendum petitions may be 
filed. To this effect are the case a of State ex rel. Moore v. 
Toberman, 363 Mo. 245, 250 SW2d 701, and State ex rel. Weathuea 
v. Sullivan, 283 Mo. 546, 224 SW 327. In the Toberman caee it 
wae expressly ruled ( 250 SW2d 1 .c. 7o6) : 

'•Moreover, ~ 52(b) clarifies beyond question 
the i ntendment and scope of the referendum 
provided 1n § 52( a). I t providea: • • • • 
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Honorable John W. Schwada 

Any measure referred to the people shal~ take 
effect when approved by a majority of the 
votes cast the~eon, and not otherwise,• This 
1s a clear declarat1on-thit the referendum 
provided for 1n 52( a) is not intended to apply 
to lawa that have become effective . " 

And in the SUllivan case ( 224 SW l . o. 335), the Court stated the 
rule as follows: 

"That an act may take erf'ect under a general 
emergency clause, and yet be subject to the 
referendum, ia clearly contrary to the intent 
ot the amendment, and would produce disastrous 
reaul ta. The clause 1n the amendment which 
reads, ' Any measure referred to the people 
ahall take effect and become the law when it 
1a approved by a majority of the votes cast 
thereon, and not otherwise, • clearly meana 
that a law upon wn1ch the referendum 1a in• 
voked cannot take effect prior to ita approval 
by the vote; and consequently no act that is 
aubject to the referendum can be made to go 
into operation tor 90 days arter the adjourn
ment of the seaaion or its approval by vote." 

The conclusion ia 1neecapable, therefore, that if, as we 
believe, acta passed pursuant to the amendment of November 8, 
1960, are aubJect to the referendum, House Bill No. 1 cannot 
take effect until ninety daya after the adjournment of the 
special aession. 

It doea not follow, however, that the provision that no 
bill pasaed pursuant to the amendment shall not take effect until 
the first day of the next regular aeaa1.on 1a meaningless . The 
sentence 1a couched in negative t~rm•, and may readily be recon
ciled with Section 29 . Where possible 1n caaes of seeming con
flict, both provisions ot the Conat1.tution should be harmonized 
so that both may be made operative. State ex rel. v . Koeln, 
supra (61 SW2d l . e . 755) . Applying th1a rule of construction, 
1t is our opi.nion that any act paeaed pursuant to the amendment 
would take effect ninety days after the adjournment or the sea• 
aion at which it waa passed (or the beginning of a recess) unless 
such date is prior to the first day or the next regulav session 
or the LegLalature. In the latter event, the effective date of 
the act would be postponed to the first day of the next regular 
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Honorabl e John W. Schwada 

seaaion. In the present situation, since the next regular session 
after passage of the act waa within the n1nety-<1ay period, then 
the act necessarily becomes effective at the end of such ninety
day period . 

It should be noted that Section 29, providing that no law 
shall take effect for ninety days after adJournment; has never 
been construed aa mandatory, and t hereby making al~ lawa effec
tive at the expiration of auoh ni.nety~ay period:--OUr SUpreme 
Court has ruled that the effective date ot a law may be postponed 
beyond the ninety-day period . Construing the similar language 
or the 1875 Constitution, the Court held in State ex rel . BrunJes 
v. Bockelman, 240 SW 209, that the Constitution "places no in
hibition upon the Legislature as to fixing a future date for a 
law to become effective . " That is to say, the provision that 
no law ahall become effective until ninety days after adJourn
ment means simply that except aa to emergency and other specified 
legislation, a law may become effective on any date fixed by the 
Legislature unless such date ia leas than ninety days after ad
Journment, in which event the ninety-day period governs. Apply
ing the aame principle and harmonizing the two constitutional 
proviaions, the clear intent of the amendment ia simply to pro
hibit any change 1n legislators • salary from becoming effective 
before the first day of the next regular aeaaion even if such 
day ia more than ninety days atter adJournment. 

The foregoing conclusion does not mean that the special 
aeaaion served no uaetul purpose. Had the special ae•a1on not 
been called. no bill tixing legialatora ' salaries could have 
been enacted until the present session. No bill enacted at thia 
seaaion could go into effect until the first day of the next 
regular aeaaion, wh1ch ia almost two years hence. Therefore, 
by enacting House Bill No. l at the special aeaaion, the aalary 
increaae will take etreot 1n the near future during the present 
aeaaion of the Legialature. It 1a only because the period be
tween adJournment of the apecial aeaa~on and the first day of 
the preaent aeasion is leas than ninety days that the salary 
increaae may not become effective on the f'irat day ot this 
aesa1on . 

Por the reasons above aet forth 1n anawering your first 
queation, this salary 1noreaae will take effect aa to all sena
tors and representatives under the expreaa provision of the 
conat1tutional amendment even though the effective date of the 
increase ia during the term for which all auch legislators were 
elected . 
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CONCLUSION 

It is the opinion of tnis office (l) that the salary 
pl""~ovision of House Bill No . 1 is equ.a.lly applicable to all 
senators and representatives·, including holdover senators, 
(2} that the emer~ency clause of House Bill No . l is in
effective, and (3) that House Bill No . 1 will take effect 
as to all senators and representatives ninety days after 
the adJournment of the opecial session at which it was 
passed . Until that date~ the rate of $125 per month 
continues in effect . 

The foregoing opinion which I hereby approve, was 
prepared by my assistants James J. Murphy and Joseph 
Nessen.i'eld . 

Yours very truly, 

~F~ THOMAS~ EAGLE~ 
Attorney General 


