
LICENSES: 
DRIVERS LICENSE: 
BREATH TEST: 

The r evoca tion of t he operators license by 
the Director of R~venue of one who has re
fused to take a chemical breath test as 
provided in Sections 564 . 441 and 564 .444, 
RSMo Cum. Supp. 1965 , should not be r e
scinded by the court because the offender 
was subsequently charged with driving whil e 
intoxicated under a county or municipal 
ordinance rather than the state law . 

I f a person r efuse s to take the test as provided in Section 564. 
441, RSMo Cum. Supp., the arresting officer should s end a sworn 
statement to the Director of Revenue as provided in Section 564 . 
444, RSMo Cum . Supp., r egardless of what criminal charges are 
subsequent ly brought against the driver . 

August 11, 1966 

Honorable Dani el V. O' Brien 
Prosecuting Attorney 
St . Louis County 
Clayton, Missouri 63105 

Dear Mr . O' Brien : 

OPINION NO. 390 

This is in answer to your r equest for an opinion in which 
you ask whether a court may rescind an order of the Director of 
Revenue r evoking the drivers licens e of a p erson who has r efused 
to t ake a chemical brea th test as provided in Sections 564 .441-
564 .444, RSMo Cum. Supp . , when such person is la ter criminally 
charged with driving whil e intoxicated in violation of a county 
or municipal ordinance rather than a sta te law. Your request 
also inquire s as to whether the police officers of a municipal -
ity should send a sworn ~~itten r eport t o the Department of 
Revenue req uesting the revocation of the license of such a person 
because of his r efusal to take the test as provided by Section 564 . 
444, RSMo Cum. Supp. 

Section 564 .441 , RSMo Cum. Supp. provides in part: 

"1. Any person who operates a motor 
vehicle upon the public highways of 
this state shall be de Amed to have 
given consent to , subject to the pro
visions of sections 564.441, 564 .442 and 
564 .444, a chemical test of his breath 
for the purpose of determining the 
alcoholic content of his blood if 
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arrested for any offense arising out of 
acts which the arresting officer had 
r easonabl e grounds to believe were com
mitted while the person \o~as driving a 
motor v~hicl e whil e intoxicated.* ¥ *" 
(Emphasis ours) 

The authority of the Director of Revenue to r evoke the license 
of one who refuses to take this test is found i n Sect ion 564 . 
444 , RSMo Cum. Supp . as follows : 

"1 . If a person under arrest refuses upon the 
r equest of the arrest ing officer to submit 
to a chemical test , which requP.st shall 
include the reasons of the officer for r e
questing the person to submit to a test 
and which also shall inform the person 
that his license may be revoked upon his 
refusal to take the test, then none shall 
be given . In this event, the arresting of
ficer, if he so believes, shall make a sworn 
report to the director of revenue that he 
has reasonable grounds to believe that the 
arrested person was driving a motor ve-
hicle upon the public highways of this 
state while in an intoxicated condit i on 
and that, on his rPquest , refused to submit 
to the test . Upon receipt of the officer ' s 
report , the director shall revoke the li
cense of the person refusing to take the 
test for a period of not more than one 
year ; o[r] if the person arrested be a non
r es ident, his operating permit or privilege 
shall be revoked for not more than one 
year ; or if the person is a resident with
out a license or permit t o operate a motor 
vehicle in this state, an order shall be 
issued denying the person the issuance of 
a license or permit for a p eriod of not 
more than one year . (Emphasis added). 

"2 . If a person's license has been re
voked because of his refusal to submit to 
a chemical test , he may request a hearing 
before a court of record in the county in 
which he resides or in the county in 
which the arrest occurred . Upon his re
quest the clerk of the court shall notify 
the prosecuting a ttorney of the county 
and the prosecutor shall appear at the 
hearing on behalf of the arresting officer . 
At the hearing the judge shall determine only : 
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(1) Whether or not the person was 
arrest0d ; 

(2) Whether or not the arresting of-
ficer had reasonable grounds to believe 
that the p erson was driving a motor vehicle 
whil e in an intoxicated condition; and, 

(3) T:Jhether or not the person r efused 
to s ubmit to the test . 

"3. If the judge determines any issue 
not to be in the affirmative , hP shall order 
the director to rPinstatP the license or per
mit to drive . 

"4 . RequAsts for review as herr>in pro
vided shall go to the hPad of thP docket 
of the court wherein filed." 

If the procedural rcquirem~nts prescribed in Sect ion 564 . 
444 are satisfied, in our opinion it makes no difference whether 
the driver is subsequently charged with driving while intoxicated 
under the statA law, Section 564.440, RSMo Cum. Supp., or under a 
local ordinance or indeed whethnr criminal charges for driving 
while intoxicated are ever brought. The revocation of the person's 
drivers license is for refusing to take thP test and is not 
affected by any subsequent procPedings relating to criminal 
charges for driving whil e intoxicat~d . On this point we enclose 
a copy of our Opinion No . 69 issued February 8, 1966, to the 
Honorabl e Thomas A. David , Director of Revenue, in which we 
found that the r evocation of the operator 's license of one who 
has r efused to take a chemical breath test may not be rescinded 
except for those reasons set out in paragraph 2 of Section 564 .444, 
RSMo Cum. Supp . , and is not affected by a subsequent finding of 
not guilty of a criminal charge of driving while intoxicated 
under Section 564 .440 . 

For the same reasons set out in the opinion to Mr . David, 
we think that a court would be incorrect in rescinding the 
r evoca tion of the drivers license of one who has refused to sub
mit to a chemical breath test because he was subsequently charged 
with driving while intoxica ted under a municipal ordinance. 

It may be seen that the l~gislature contemplated the pos
sibility of a licensee being charged under a county or municipal 
ordinance, for in Section 564 .442, RSMo Cum. Supp ., it is stated 
that the evidence obtained from the chemical breath test is ad
missible in a trial "of any criminal action or violations of 
county or municipal ordinances arising out of acts alleged to have 
been committed by any person while driving a motor vehicle while 
intoxica ted ." 
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It could not reasonabl y be said that the legislature intAnded 
the rAsults of a chemica l breath test to be used in thA t rial of 
one alleged to hav~ been driving while intoxicated i n violation 
of county or city ordinances but the sanctions agains t one refus
ing to t ake the test could not be appl i nd if he was l a ter charged 
with the sa me county or municipa l violations. 

I n answer to your second question, if a municipal officer 
a r r ests a dr iver for any offense arising out of acts which he 
had rea sonable grounds to believe \'Tere committed while the person 
was driving a motor vehicle whil e intoxicated and such person 
r efuses to submit to the test, the officer should send a sworn 
statement to the Director of Revenue containing the information 
required in the emphasized portion of Section 564 . 444 . This 
report should be sent r egardle ss of what charge is made a gainst 
the per son as this has no bearing upon the authority of the 
Director m revokP his license . 

Section 564 .444- 2 provides that the arresting officer shoul d 
be r epresentAd at the hearing by the local prosecuting attorney 
in appeals in this nature who should vigorously oppose any 
rescision of the order r~voking a drivers licenso for the 
reasons discussed herein . If the judge still rescinds the 
Director ' s order , the prosecuting attorney should immediately 
notify tho Director of Revenue and this office so that an 
appeal may be taken if deemed desirable . This is the only way 
the l egality of the judgA ' s actions can be determined. We have 
sent a copy of thP. letter r8questing this opinion together with 
this opinion to thr Department of Revenue and asked them to 
notify us whnn an order of revocation has bePn rescinded under 
the circumstancPS hnrPin. 

CONCLUSION 

Th e r r·vocation of the opPrators lic f!n s e by the Director of 
Rev~nue of onP v1ho has r!·fusPd to t ake a chemical breath t est 
a s provided in SDctions 5~4 .441 and 564 .444 , RSMo Cum. Supp . 
1965, should not be r escinded by thn court because the offender 
was subs~quPntly charged with driving while intoxicated under a 
county or municipal ordina ncP rathPr than the state law. 

If a pe rson r efus e s t o takP the tPst as provid Pd in Section 
564.441 , RSMo Cum. Supp . , the arresting officer should s end a 
sworn statement to the Director of Revenue as provided in Section 
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564 .444, RSMo Cum. Supp., regardless of what criminal charges 
are subsequently brought against the driver . 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, John H. Denman. 

Enclosure (opinion) : 

~;;: tr1u)~ , 

N~N H. A~SON 
Attorney General 

No . 69 , to David, 2/8/66 


