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TAXATION (EXEMPTIONS): In a situation where a private in
dividual conveys a parcel of real 
estate to the University of Mi ssouri 
by deed of gift , reserving a life 
estate in himself which is thereafter 

leased to the University, the life estate is exempt from taxation 
only if put to the exc l usive use of the University for school purposes 
and only if the lease does not provide for other than nominal rent 
payments to the lessor; if not found to be exempt , only the life 
estate in the hands of the grantor is subject to taxation and tax 
sale. 

Honorable John w. Briscoe 
Prosecuting Attorney 
Knox County Court House 
Edina, Missouri 63537 

Dear Mr . Briscoe: 

OPINION NO. 67 

April 3> 1970 

This official opinion is issued in response to your request 
for a ruling by this office on the following question: 

Where a private individual has conveyed, by 
deed of gift, a parcel of real estate to the 
University of Missouri, but has reserved a 
life estate which is subsequently leased to 
the University, is that real estate subject 
to taxation; if so, in what amount; and, if 
taxes due were not paid, what interest in the 
property would be subject to levy and public 
sale? 

A two part response is necessary to properly dispose of your inquiry. 
First to be considered is whether the real estate involved is ex
empt from taxation. Secondly, if not exempt, what estate in the 
land is subject to tax assessment and, therefore, subject to tax 
sal e? 

In regard to whether this real estate parcel is tax exempt, 
certain rules are relevant. To begin with, all property is subject 
to taxation unless specifically exempted. Exemption claims are not 
favored in the law. Therefore, unless the constitution and statutes 
of the State of Missour i expressly exempt the property in question, 
i t is subject to taxati on . Bethesda Gener al Hospital v. State Tax 
Commi ssion, 396 S.W. 2d 631, 933 (Mo . 1965); Mi dwest Bible & Mission
ary Insti tute v. Sestric , 260 S.W.2d 25, 29-30 (Mo . 1953). However, 
the construction of exemption statutes must be reasonable, and each 
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tax exemption case must be decided upon its own particular facts. Mid
west Bible & Missionary Institute v. Sestric , supra at 30. The per=-
son claiming the tax exemption has the burden of proof thereon. In 
re First Nat. Safe Deposit Co., 173 S . W.2d 403, 405 (Mo. En Bane--
1943). On the other hand, exemption statutes are not to be construed 
so as to limit the intended scope of the exemptions therein provided. 
St . Louis Gospel Center v. Prose, 280 S . W.2d 827 , 830-831 (Mo. 1955) . 

With these general principles in mind , we should next examine 
the specific tax exemption provision in Missouri law . Constitutional 
exemption from taxation of certain property is granted by Article 
X, Section 6, and Article III, Section 43 of the Constitution of 
Missouri. 

Article X, Section 6, prov i des: 

All property, real and personal , of the state , 
counties and other political subdivisions , and 
non- profit cemeteries, shall be exempt from 
taxation; and all property, real and personal , 
not held for private or corporate profit and 
used exclusively for relig ious worship, for 
schools and colleges, for purposes purely 
charitable, or for agricultural and horti
cultural societies may be exempted from taxa
tion by general law . All laws exempting from 
taxation property other than the property enu
merated in this article, shall be void." 
(Emphasis added) 

Article III, Section 43 provides in part: 

• • . No tax shall be imposed on lands the 
property of the United States; . . • 

Implementing the constitutional provisions of Sect ion 6, Ar
ticle X, is Section 137 . 100, RSMo, which provides: 

The following subjects are exempt from taxation 
for state, county or local purposes ; 

(1) Lands and other property belonging to 
this state; 

(2) Lands and other property belonging to 
any city, county or other political subdi
vision in this state, including market houses, 
town halls and other public structures, with 
their furniture and equipments and on public 
squares and lots kept open for health, use 
or ornaments; 
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(3) Nonprofit cemeteries; 

.. 
-.1 

(4) The real estate and tangible per
sonal property which is used exclusively 
for agricultural or horticultural soci
eties organized in this state; 

(5) All property, real and personal actu
ally and regularly used exclusively for 
religious worship, for schools and colleges, 
or for purposes purely charitable and not 
held for private or corporate profit, ex
cept that the exemption herein granted does 
not include real property not actually used 
or occupied for the purpose of the organi 
zation but held or used as investment even 
though the income or rentals received there
from is used wholly for religious, educa
tional or charitable purposes. 

-
These provisions contemplate two separate kinds of real pro-

perty which is exempt from taxation. The first is based on owner
ship-- "property of" or "belonging to" the United States, Mis souri, 
or political subdivisions thereof. The second depends on the use 
to which a property is put--property not held for private or cor
porate profit and "used exclusively" for religious, educational, 
or charitable purposes . 

We are of the opinion that a life estate in real property leased 
to the University by a private individual is not "property of" nor 
does it "belong to" the University . This is true regardless of the 
use to which it is put by the lessee. In this regard you are re
ferred to Baldwin v. Board of Tax - Roll Corrections, 331 P.2d 412 
(Okla . 1958); and United States v . Tax Commission of City of New 
Yor k, 25~ N.Y . S . 2d 785 (1964). 

Therefore, the determination of the tax exempt status of this 
real estate hinges upon whether it is being used in such a way as 
to be exempt from taxation if not held for private or corporate pro
fit . The applicable use exemption is that exempting property "used 
exclusively" "for school and colleges " and actually used for school 
pur poses. We do not have available information as to what use 
the Uni versity of Missouri is putting the property to which it 
has been given access via the lease. We shall assume the property 
is being "exc l usive l y used " by the University for school purposes. 

Assumi ng , then, that the real estate in question is being "used 
exclusively" by the University for school purposes the further 
determinat i on must also be made as to whether it is also "not held 
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for private or corporate profit." In making the tax exempt status 
of real estate in question to depend upon whether the lessor derives 
a benefit from the lease thereof, we are guided by the leading Missouri 
case of State ex rel Hammer v. Macgurn, 187 Mo. 238, 86 s.w. 138 
(1905). That case ~nvolved a lease by a private individual to a 
school board of real estate to be used for school purposes. Such 
lease provided for a nine hundred dollars an~ual rental. The Missouri 
Supreme Court construed §9119, RSMo 1889 , the predecessor of §137.100, 
RSMo 1959. The former section was couched solely in terms of use 
and did not include the phrase "not held for private or corporate 
profit." However, the court reached the same conclusion as prompted 
by the present wording of the statute, via a determination that property 
was not being exclusively used for educational purposes when the 
lessor thereof derives a gain or profit. We quote: 

••• So, if the private owner of the land 
allows his land to be used for such purposes, 
and charges no rent, and derives no personal 
benefit from the land, the land is exempt from 
taxation, because the land is then devoted ex
clusively to such a use . This was the case in 
City of Louisville v. Werne (Ky.) 80 S.W. 22~, 
relied on by the defendants. For in such cases 
the owner contributes the use of his land to 
public or quasi public use, or to such a use 
as the Constitution contemplates, and derives 
no gain or profit for himself, and therefore 
the state does not exact a tax from his land 
with one hand while accepting a contribution 
of the use of his land with the other hand. 
But, on the contrary, when the owner leases 
his land to the public for a public use, or 
to a quasi public body for a charitable or 
religious use, and applies the rents derived 
he contributes nothing to the public or to 
charity, he loses nothing by the use, he is 
not a benefactor to any one, but he stands be
fore the law in exactly the same light as any 
one else who leases his land for any other pur
pose, and uses the rents for his own advantage, 
and therefore he is not entitled to any special 
consideration at the hands of the law or the 
government, and his property is not exempt. 
There would be just exactly as much, and no 
more or less, reason for holding that the pro
perty of one who sold provisions or supplies 
to a charitable institution, which were used 
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to support the lives of the inmates thereof, 
was exempt from taxation. In both cases he 
would get and appropriate to his own use the 
proceeds or products of his property , just the 
same as if it has been rented, or sold to a 
private citizen, or to a business concern; and 
in neither instance would the state or the 
charitable institution be benefited one jot 
or tittle by the transaction, for it would pay 
a full consideration for all it got . 86 S .W. 
at 139. 

We have concluded that the exempt status of the real estate 
in question directly depends on the rent provisions of tpe lease 
arrangement. If the University of Missouri pays no, or only nomi
nal rent, as for example $1 per year, the educational use exemption 
is available. Ross v. City of Long Beach , 138 P.2d 394 (Cal.App. 
1943), aff'd 24 Cal . 2d 258, 148 P.2d 649 (1944); City of Louisville 
v. Werne 25 Ky.L.Rep. 2196, 80 S .W. 224 (1904). If, on the other 
hand, the University pays other than nominal rent, the use is not 
exclusively educational and the property is held for private profit. 
State ex rel Hammer v. Macgurn, supra. See also Annot., 157 A.L.R. 
868-872 (1945) . From that annotation, the following language is 
to be found re statutes, such as presently in force in Missouri, 
excepting for use exemptions property held for a profit: 

In some instances the constitutional or statu
tory provision exempting property used for bene 
ficent purposes from taxation is followed by 
a clause by which property leased for such pur
poses and for which the owner receives rent 
is expressly excepted from exemption. The test 
under this type of statute, however, seems not 
to be the fact of payment of rent in itself, 
but whether or not such payment is used for 
the lessor's personal gain . Hence , where the 
property is leased by the lessor for profit, 
it is not tax-exempt , but where it is leased 
without profit to the lessor, it is exempt from 
taxation. Supra at 873. 

The assessor must make the determination, guided by the authority 
above and in possession of all the facts, as to whether the leased 
property is being held for the private profit of the lessor. We 
must emphasize that any provision calling for other than a nominal 
amount of rent would benefit the lessor. This would be true even 
though the prospective real estate taxes would exceed the annual rent, 
because if the use exemption were to be applied, the rent would 
not be offset by taxes resulting in pure profit to the lessor. 
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Therefore, the parcel of real property conveyed by deed of 

gift to the University of Missouri, with the reservation of a life 
estate in the grantor which is subsequently leased to the Univer
sity, is subject to taxation unless put to the exclusive use of the 
University of Missouri as lessee for school purposes, and unless 
the lease agreement does not provide for other than nominal rent 
payments. 

If it should be determined that the real estate in question 
is not exempt from taxation, it remains to be considered what inter-
est or estate in the property may be taxed or sold at a tax foreclosure. 

In the first place, it is fundamental that the University of 
Missouri, i.e . , the state, is not subject to taxation on any owner
ship interest (everything but the reserved life estate) it may have 
in the property in question. Article X, Section 6 of the Constitu
tion of Missouri; §137.100(1), RSMo 1959. This has been held to 
be the case even where the property had been leased for private, 
profitable uses . Grand River Draina e Dist. v. Reid, 341 Mo. 1246, 
111 S.W . 2d 151 (1937 ; School Dist. of Berkeley v. Evans, 363 Mo. 
208 , 250 S . W.2d 499 (1 952). 

What remains to be determined, therefore, is the extent to 
which this real estate may be taxed to the individual reserving 
the life estate. We have concluded that the only taxable interest 
in this parcel of real estate is the retained life estate in the 
hands of the original grantor . This conclusion is prompted by 
the language of the Missouri Supreme Court in State ex . rel. Benson 
v . Personnel Housing, Inc . , 300 S.W. 2d 506 (Mo. 1957) . That 
case involved a determination of the taxability of certain building s 
and improvements made to real estate leased by the federal govern
ment to a private corporation under a seventy-five year lease . 
The Court found that the private corporation's interest in the 
property in question, i.e., the leasehold estate, was subject to 
taxation (loc. city . 510). As is true in the case you pose , the 
fee simple in the Personnel Housing case was in a tax-exempt govern
ment unit. In both cases, the private entity involved owns only 
a limited interest-- in this case a life estate and in Personnel 
Housing a leasehold estate. In the Personnel Housing case, the 
entire present value of the improvement was taxed to the private 
corporation because the Court determined that the anticipated 
useful life of such improvement was shorter than the duration of 
the lease (loc. cit. 509-510). The inference from the language 
employed in that case is clearly that only the value of the lease 
estate in the hands of the private entity is subject to taxation. 
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In the situation you pose, an individual has conveyed the fee 
simple to a parcel of real estate to the University of Missouri 
while reserving a life estate. We believe that this is analogous 
to the leasehold situation in the above case . The practical effect 
of the transaction is as if the University had initially owned the 
fee and executed a lease agreement with a private individual for 
the duration of his natural life . As was the case with the lease
hold estate in the Personnel Housing case, the private lessee 1 s 
interest in the property Is subject to taxation but only to the 
extent of his interest therein, i.e., the life estate. Such result 
is equitable in that the owner of the life estate should be taxed 
only on the property he actually owns. The real estate in question 
is not as valuable to a life tenant as to an owner of the fee. The 
life tenant may not sell the property . He cannot use the property 
in an abusive or destructive manner so as to decrease its value to 
the remainderman (waste) . He cannot devise it, nor can his heirs 
take it by intestate succession. 

Therefore, it is the opinion of this office that where certain 
real estate is conveyed by deed of gift to the University of Missouri 
with the reservation of a life estate, the vested remainder in fee 
simple cannot be assessed or taxed to the Universit y because it is 
exempt by reason of §137 .100(1), RSMo 1959; but the life estate may 
be valued and a tax assessed thereon to be paid by the life tenant. 

It follows that since only the life estate is subject to taxa
tion, and since the life estate is all the original grantor now owns , 
the interest in the property which could be sold at a tax sale is 
limited to a life estate pur autre vie, i.e., an estate for the dura
tion of the original grantor's life-.--

Inherent in the opinion expressed above is the problem an assessor 
will encounter in evaluating the interest of the life tenant for 
purposes of tax assessment. You are referred to §§442.530 and 
442.540, RSMo 1959, which set forth an applicable method of calcula
tion. As was the case in State ex. rel . Benson v. Personnel Housing, 
Inc . , 300 S.W .2d 506 (Mo . 1957), if there are buildings and improve
ments on the real estate in question in which the anticipated useful 
life is shorter than the life expectancy of the life tenant, their 
entire value is subject to taxation (loc. cit. 509-510 ) . The statute 
sections referred to above set forth means of evaluating life estates 
based on mortality tables. It must be emphasized that these sections 
are not the exclusive means of ascertaining contingent values . 
Gra~son v. Grayson, 200 Mo. App. 653~ 190 s.w. 930, 931 (K.C. Ct. App. 
191 ). Any reasonable assessment of the life estate created by 
the transaction in the given case would most likely be upheld by 
the Missouri courts. See Bopst v. Williams, 287 Mo. 317, 229 s.w. 
796, 800 (1921). 
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CONCLUSION 

Therefore, it is the opinion of this office that in a situa
tion where a private individual conveys a parcel of real estate to 
the University of Missouri by deed of gift, reserving, a life estate 
in himself which is thereafter leased to the University, the life 
estate is exempt from taxation only if put to the exclusive use of 
the University for school purposes and only if the lease does not 
provide for other than nominal rent payments to the lessor; if not 
round to be exempt, only the life estate in the hands of the ~ranter 
is subject to taxation and tax sale. 

The foregoing opinion, which I hereby approve, was prepared 
by my Assistant, Michael L. Boicourt. 

~er:aY·~~ 
JOHN C. DANFORTH 
Attorney General 
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