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BANKS: The establishment of an office by 
BRANCH BANKS: a bank and trust company separate 
TRUST COMPANIES: and apart from its main banking 

facility at which its trust officers 
are available to the public constitutes 
the establishment of a branch and 
the establishment of such a branch is 
not permitted under Section 362.105. 

Opinion No. 207 

May 15, 1970 

Mr. C. W. Culley, Commissioner 
Division of Finance 
Department of Business and Administration 
Jefferson State Office Building 
Jefferson City, Missouri 65101 

Dear Mr. Culley: 

FILED 

~0/ 

This official opinion is in response to your recent 
request for a ruling with regard to the facts set forth 
in your recent inquiry which reads as follows: 

"May a state chartered bank be per
mitted to open a trust office should 
that bank have full trust powers, 
separate and apart from its main 
banking building and, if so, would 
such office be construed as a branch 
or facility? This office would be 
operated for the bank's customers, 
their attorneys, life insurance under
writers to consult with the bank's 
trust officers. All legal trust 
activities, records such as accounts, 
such as the assets and disbursements 
of funds would still be performed with
in the main bank building together with 
the safety deposits of the customers." 

Your opinion request is written in terms of a chartered bank 
which has full trust powers. I assume, therefore, that you are 
referring to a bank which has applied for and obtained the authority 
granted under 362.115, RSMo 1959, as amended. This section permits 
a bank organized under the laws of Missouri to apply for and obtain 
the authority to exercise: 
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" ... any part or all of the fidu
ciary powers now or hereafter granted 
under the laws of this state to trust 
companies . . . . 11 

In determining whether the applicant is qualified 
to exercise the trust powers provided for in Section 362.115 
the Commissioner of Finance is to determine among other things: 

"(1) The needs of the community for 
fiduciary services and the probable 
volume of such fiduciary business 
available to the bank; . . . . 

(4) The nature of the supervision 
to be given to the fiduciary activities, 
including the qualifications, experience 
and character of the proposed officer or 
officers of the trust department; . . . . " 

Where a bank has obtained the authority granted under 
362 . 115 i t may conduct the activity set forth in 362.105 2. 
which provides 11 

••• every trust company created under the 
laws of this state shall be authorized and empowered to: 

" ( 1) Receive money in trust; . . 

"(2) Accept and execute all such 
trusts and perform such duties of 
every description as may be committed 
to them . . . and to accept and exe
cute all such trusts and perform 
such duties of every description as 
may be committed or transferred to 
them by order , judgment or decree 
of any courts; ... 

"(6) Act as trustee, executor, ad-
ministrator , guardian, or in any 
other like fiduciary capacity; ... If 

362 . 105 2 is applicable to trust companies . 362 . 105 1 
is appli cable to 11 every bank and trust company" created under 
the laws of Missouri. By Paragraph (1) of this section, the 
powers of these institutions are limited by the following proviso: 

" . .. provided , however, that no bank or 
trust company shall maintain in this state 
a branch bank or trust company, or receive 
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deposits or pay checks except in its own 
banking house or as provided in section 
362.107 ; . . " 

The question then which your opinion request raises is 
whether the activities described constitute the operation of 
a branch bank or trust company within the meaning of Section 
362.105 1 (1). 

It has long been the policy of the State of Missouri to 
regulate the banking business. In Lucas v. Central Missouri 
Trust Co., 162 S.W.2d 569, 577 (Mo. S.Ct., En Bane, 1942) the 
Court stated: 

11 • The banking business is coupled 
with great public interest. It is subject 
to strict regulation, visitation and super
vision .... 11 loc. cit. 162 S.W.2d 569, 
577. 

In regulating banks and trust companies, the leg islature 
has evidenced a strong concern with regard to the location at 
which the business of a bank and trust company is to be carried 
out and the number of offices it may operate. 

Pri or to 1967, the activities and organization of t r ust 
companies was regulated under Chapter 363. A trust company was 
prohibited from maintaining a branch trust company by Section 
363.170. In 1967 Chapter 363 was repealed and a number of the 
provisions contained therein were incorporated in Chapter 362. 
The prohibition against branch trust companies which appeared 
in 363.170 was incorporated in 362.105 and is now contained 
in the proviso quoted above. 

From the opinion request it would appear that the office 
described in your letter is not intended to "receive deposits 
or pay checks" so that that portion of the proviso governing 
these activities is not involved in this opinion request. The 
prohi bition against branch banking was relaxed somewhat in 1959 
when the legislature through Section 362 . 107 permitted banks 
to establish drive-in facilities. The facility described therein 
is to be established for the convenience of the automobile 
driving public. There are a number of limitations imposed upon 
a facility established under this section which includes a 
limitation upon the services which may be performed. The per
mitted services are: 

" .•. checks may be paid, deposits received, 
deposits withdrawn and change made only." 
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It seems apparent that the office to be established under 
the facts that you present is not intended to be a facility 
established pursuant to the provisions of Section 362.107. The 
functions to be performed are, of course, not in compliance with 
the functions which a drive-in bank is permitted to perform 
under the language quoted above. Further, there is no indica
tion that the office is to be located within 1000 yards of the 
main banking facility which is required by 362.107 2. {2) (b) . 

Therefore, if the proviso in Section 362 .105 1. prohibits 
the establishment of this office, the prohibition must be found 
in that portion of 362.105 which provides: 

11 ••• that no bank or trust company 
shall maintain in this state a branch 
bank or trust company, . . . . " 

There is one further observation to be 
to the proviso. The prohibition is written 
prohibited activities connected with 11 0r 11

• 

defined in Missouri as: 

made with regard 
in terms of several 
"Or 11 has been 

110rdinarily used as a disjunctive to 
mean 'either• as 'either this or that'. 11 

Norberg v. Montgomery. 173 S.W.2d 387, 390, (Mo. S.Ct., En 
Bane-, 1943). 

Thus, the proviso prohibits the establishment of a branch 
bank or branch trust company in general terms along with the 
specific prohibition with regard to the receipt of deposits or 
payment of checks. That the legislature chose to specifically 
mention two particular activities which in the prohibition is 
probably the result of the historic importance of these two types 
of activities in the banking industry. 

Thus, it is apparent that the prohibition in the Missouri 
statute is not to be viewed as running against only the specific 
functions mentioned. See First National Bank v. Dickinson, 
U.S. , 24 L.Ed.2d 312, 320, 90 S.Ct. (1969). --

Since there is no specific definition of "branch 11 in the 
statutes, it is helpful to examine the related statutes to 
determine the policy underlying the restriction imposed by the 
proviso. 

The organization of banks and trust companies in Missouri is 
governed by Chapter 362. Under 362.020 1. (2) the articles of 
agreement submitted to the Commissioner of Finance for the purpose 
of establishing a bank or trust company are to include: 
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"(2) The name of the city or town and 
county in this state in which the corpor a-
tion i s to be located; . . " 

Section 362 . 035 provides that a certificate evidencing 
incorporation i s to be issued by the Commissioner if he de 
termines that the bank or trust company was organized according 
to law. In 1959 this section was amended to require that all 
certificates issued subsequent to August 29, 1959 designate 
the address and location in the city or town at which the 
corporation is to conduct its business until the address is 
changed with the approval of the Commissioner having first 
been obtained . 

Similarly, where a bank or trust company seeks to restate 
its articles of agreement under 362 . 042 and said restated 
articles are prepared and submitted in the approved form, the 
Commissioner is to issue a restated certificate of incorporation 
and is to designate the address and location in the city or 
town at which the corporation is authorized to conduct its 
business. 

Before issuing a certificate under 362 . 035 , the Commissioner 
is to examine the articles of agreement submitted and under 
362.030 1. the Commissioner is to determine, inter alia, that 
the "convenience and needs of the community t o be served justify 
and warrant the opening of the bank or trust company therein . . . . " 
Similarly, where a bank or trust company seeks to amend its 
charter under 362 . 325 to change its location the Commissioner 
is to ascertain "whether the convenience and needs of the new 
community wherein the bank desires to locate are such as to 
justify and warrant the opening of the bank ther ein. . . . " 

As the 1959 amendment to 362 . 035 indicates t he legislature 
has been increasingly concerned with the location of banks 
and the change of location of established banks . Prior to the 
reorganization of Chapters 362 and 363 in 1967, Section 363.060, 
applicable to trust companies , contained the same language as 
Section 362 . 035 including the language added by the 1959 
amendment. In State ex rel. Bank of Nashua v. Holt, 156 S.W . 2d 
708 (Mo. S .Ct., 1941) the court discusses at length the statu
tory provisions dealing with the relocation of a bank under 
the general banking laws of 1927 and of 19~ 1 . The discussion 
of the applicable statutes in this case makes clear that the 
trend in Missouri has been to r estri ct the discretionary power 
of a bank to change its location. 

From the for egoing , it is apparent that the legislature has 
evidenced substantial interest in the location or r elocation of 
a bank. In either event , the Commi ss ioner is to determine the 
effect of the location of the banking institution in the community 
where it is proposed to be located . 
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The statutory scheme through which the location of banks 
or trust companies is controlled when coupled with the pro
hibition against the establishment of branch banks or trust 
companies authorizes the Commissioner to control the location 
and relocation of each facility in the State of Missouri. If. 
of course, banks or trust companies may open one or more offices 
to conduct the activity described in the opinion request then 
the banking commissioner would not have the authority to regu
late the location of such new outlets. 

The question stated narrowly is whether a bank and trust 
company may establish an office apart from its main banking 
facility through which its trust officers consult with and 
advise its trust clients and their representatives where all 
legal trust activities including custodial and record keeping 
services are maintained at the main facility. 

A "branch" is defined in Webster's Third New International 
Dictionary, 1961, as: 

"A subordinate or dependent part of a 
central system or organization (a branch 
bank in a suburb) . " 

As the example in the dictionary indicates, the office 
to be established is a branch according to this definition. It 
is obviously dependent upon the main resources of the bank and 
is a part of the central organization of the bank. From the 
facts provided it seems reasonable to infer that where property 
which is to serve as the corpus of a trust under Section 362.105 
2. (1) is received, the res is to be physically located at the 
central banking facility. Although the opinion request does not 
describe in detail the specific activities which are to be per
formed at the new office, it would appear that the administration 
of t he trust is to be performed at the main facility . Typically, 
this would involve the investment and reinvestment of assets, the 
maintenance of records~ the disbursement of funds from the corpus, 
and the receipt and distribution or retention of interest or 
returns on the trust corpus. 

In determining whether a bank should be permitted to 
exercise the fiduciary powers granted a trust company, the 
commissioner is to determine whether the applicant bank has 
sufficient personnel to exercise the fiduciary powers . Section 
362.115 3 requires that the Commissioner ascertain the character 
and ability of the management, the qualifications experience 
and character of the trust officers; and whether the bank has 
legal counsel available to advise upon fiduciary matters . Thus, 
the counsel and advice of the trust officers at the new office 
would be performing for their clients a substantial portion of 
the duty normally considered to be a part of the operation of 
a trust department of a bank. 
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In State ex rel. Barrett v . First National Bank of St. Louis, 
249 S.W. 619 (Mo. S.Ct., En Bane , 1923) the court was called 
upon to determine whether a national bank engaged in business 
in Missouri was authorized to establish and conduct a branch 
bank in Missouri under the National Bank Act. The predecessor 
to Section 362 .105 provi ded that no bank shall maintain a branch 
bank. The National Bank Act did not contain such a provision 
and the court was called upon to decide whether the Missouri 
prohibition was applicable to a bank organized under the National 
Bank Act. The case is of some assistance in determining the 
purpose underlying the prohibition. In determining whether the 
words "an office or banking house" which appeared in the National 
Bank Act should be construed as allowing banks in several loca
tions, the court stated: 

" .. . If followed, it would, instead of 
centralizing and rendering more stable 
the powers of a bank, enable it, by multi
plying its places of business , to sub
divide and at the same time extend its 
powers in such manner as to stifle com
petition ... . " loc . cit. 249 S.W . 619, 
621 . 

And again, in determining whether the establishment of 
multiple banks was within the incidental powers of a bank , 
the court stated: 

". . . The apparent purpose for the estab
lishment of branch banks is to multiply the 
places of business of the principle bank 
and thereby increase the volume of same ... 
loc. cit . 249 S.W. 619, 622 . 

II 

It would appear, therefore, that the establishment of 
multiple places of business was viewed by the court as a basic 
reason underlying the prohibition against branch banks . 

In Goldy v. Crane, 445 P.2d 212 (Colo . S . Ct ., En Bane , 
1968) a substantive test for determining whether a bank is a 
"branch" was described as follows: 

" .•. it must be shown that the alleged 
branch is doing business with the alleged 
parent in the same way as if the institu
tions were one; and, it must be shown that 
'the unitary type of operation' which is the 
hallmark of a branch bank is present . " loc. 
cit. 445 P . 2d 212, 214. 
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In First National Bank in Billings v. First Bank Stock 
Corp., 306 F.2d 937 (c.A. 9~ 1962) quoted in the Goldy case 
the court stated: 

"They must show, that, in substance, 
Midland is doing business through the 
instrumentality of Valley, or vice versa, 
in the same way as if the institutions 
were one." loc. cit. 306 F.2d 937, 942 . 

It seems apparent that the trust business of the main 
banking facility is to be conducted through the new office . 
It is reasonable to infer that the new location will be utilized 
by the bank's clientele as a source of information and advice 
obviating the necessity of visiting the main banking facility. 

From the fore going, it seems clear that the office to be 
established is a branch. It is a satel lite office operated 
for the convenience of its trust clientele and their representa
tives. It serves to allow the bank and trust company to multiply 
the locations at which it may conduct its business, while 
retaining at its main facility most of the administrative 
functions associated with corporate trustees. To the public which 
it seeks to serve, the trust offices located at the branch will 
provide the personal contact and advice now provided at its 
main facility. As State ex rel. Barrett v. First National Bank 
of St. Louis. supra, indicates multiple offices is precisely 
the evil at which the prohibition against branch banking was 
intended to operate. 

Furthermore, in conjunction with the prohibition against 
the establishment of branch banks or trust companies, Chapter 
362 contains numerous provisions regulating the location and 
relocation of banks and trust companies. It is hardly likely 
that the General Assembly would have regulated the location and 
relocation of these institutions with such care if it intended 
to permit these institutions to establish numerous locations. 

CONCLUSION 

It is our opinion that the establishment of an office by 
a bank and trust company separate and apart from its main 
banking facility at which its trust officers are available to 
the public constitutes the establishment of a branch and 
the establishment of such a branch is not permitted under 
Section 362.105. 
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The foregoing opinion, which I hereby approve, was prepared 
by my assistant, John c. Craft. 

~ery truly, 

JOHN C. ~A2~~ 
Attorney General 
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