
TAXATION (INCOME): 
TAXATION (SALES AND USE) : 

(1) The Missouri Income Tax law cannot 
be amended after January 1, 1971 , in
creasing tax rates or otherwise alter

ing tax liability, making the change effective for the entire year 
1971. (2) Missouri may impose a surtax on income similar to the 
surtax imposed by the federal government. (3) The General Assembly 
cannot impose an income tax computed solely on the basis of tax
payer ' s federal income tax liability . (4) The Missouri General As
sembly cannot legally use the e ntire 1971 income as the basis for a 
surtax or as the basis for imposing a tax computed on a percentage 
of the federal tax where the law is passed after January 1 , 1971. 
(5) Section 13 of Artic l e I of the Missouri Constitution prohibits 
enactment of retrospective tax laws irrespective of whether the tax 
is imposed upon individuals or corporations . (6) The legislature 
can provide for referral of tax incre ase measures earmarking a part 
of the increase for support of public education to the electorate 
by referendum. (7) It is legal to impose a tax on sales of adver
tising . 

December 15 , 1970 

Honorable Richard Southern 
Member, Missouri Senate 
511 West Chestnut 
Monroe City, Missouri 63456 

Dear Senator Southern: 

OPINION NO . 532 

F l LED 

~~~ 

This official opinion is issued in response to the request con
tained in your letter concerning the legality of certain proposed 
changes in the State Income and Sales Tax l aws. 

As we understand your letter , the questions raised may be sum
marized as follows : 

1. Can the Missouri Income Tax law be amended after January 1, 
1971, increasing tax rates or otherwise altering tax liability, 
making this change effective for the entire year 1971? 

2. Can Missouri impose a surtax on income similar to the sur
tax imposed by the federal government? 

3 . Can Missouri impose an income tax computed solely on the 
basis of taxpayer's federal income tax liability? 
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4. Can the Missouri Legislature legally use the entire 1971 
income as the basis for a surtax or as the basis for imposing a tax 
computed on a percentage of the federal tax where the law is passed 
after January 1, 1971? 

5. Would the answers to the questions be the same as to indi
vidual and corporate income taxes? 

6. Can the legislature specifically provide for referral of 
tax increase legislation to the electorate? 

7. Is it legal to impose a sales and use tax on advertising? 

The questions will be considered in the order in which they 
have been presented. 

1. Section 13, Article I, of the Missouri Constitution pro
vides: 

"That no ex post facto law, nor law impairing 
the obligation of contracts, or retrospective 
in its operation, or making any irrevocable 
grant of special privileges or immunities, can 
be enacted." 

This constitutiopal provision was considered by the Supreme 
Court of Missouri in the case of Smith vs. Dirckx, 283 Mo.l88, 223 
S.W.l04, where it was held that an amendment to the income tax law 
increasing the rates for the entire year during which the amendment 
was passed was invalid but the former rates might be applied up to 
the effective date of the amendment. 

In State ex rel. Koeln v. Southwestern Bell Telephone Company, 
316 Mo.l008, 292 S.W.l037, it was decided that a rate decrease could 
not be made retroactive but could be applied only from the effective 
date of the statute. Similarly, in Graham Paper Co. vs. Gehner, 
et al, 332 Mo.lSS, 59 S.W.2d 49, the court found that a change in 
basis from intrastate business to a portion of all business, includ
ing interstate business, could not be made retroactive. 

In 1968, Article X of the Constitution of Missouri was amended 
by adopting Section 4(d) r which reads as follows: 

"In enacting any law imposing a tax on or 
measured by income, the general assembly 
may define income by reference to provi
sions of the laws of the United States as 
they may be or become effective at any 
time or from time to time, whether retro
spective or prospective in their opera
tion. The general assembly shall in any 
such law set the rate or rates of such 
tax. The ~eneral assembly may in so de
fining income make exceptions, additions, 
or modifications to any provisions of the 
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laws of the United States so referred to 
and for retrospective exceptions or modi
fications to those provisions which are 
retrospective ." 

This constitutional provision has not been construed by the 
courts; however, it is our opinion that it does not conflict with 
Section 13 , Article I, supra, insofar as tax rates are concerned 
and does not authorize the General Assembly to enact retrospective 
tax rates. It does authorize definition of Missouri taxable in
come by reference to laws of the United States which are retrospec
tive in ' their operation. It is our view , therefore, that the 
legislature cannot enact an income tax law after January l, 1971, 
making its new rates effective for the entire year 1971 . The old 
rates would apply to the effective date of the new law after which 
the new rates would be applicable. 

2. A surtax is nothing more than an extra tax or charge or an 
additional tax . For federal tax purposes the surtax in times past 
was a graduated income tax in addition to the normal income tax im
posed on the amount by which one's net income exceeds a specified 
sum. At the present time, the federal surtax is merely an additional 
tax computed on the basis of a certain percentage of the taxpayer ' s 
normal income tax. All of the rules or principles applicable to im
position of ordinary income taxes in Missouri wou l d be equally appli
cable to the imposition of a surtax on income in Missouri . There ap
pears to be no legal objection to the imposition of a surtax as such . 

3. A system of imposing state income taxes on the basis of a 
percentage of federal income tax liability has been adopted by 
several states and has gained judicial approval in at least two of 
these. Prior to its admission as a state the Territory of Alaska 
adopted such a law. The legislative design was to base the income 
tax on the federal income tax law as then in existence or thereafter 
amended and to calculate the tax as a percentage of the federal tax. 
Under the Alaska Organic Act it had the privilege of legislating , 
including the levying and collecting of taxes and revenue , in much 
the same manner as a state. The law was cons i dered and upheld by 
the United States Court of Appeals for the Ninth Circuit in Alaska 
Steamship Company v. Mullaney, 1 80 F . 2d 805. After Alaska became 
a state, its Supreme Court in Hickel v . Stevenson, 416 P.2d 236 ap
proved the basic foundation of the Alaska Act which was to make the 
state ' s claim for income taxes contingent upon the establishment of 
liability for federal income taxes. 

Likewise , the Nebraska Revenue Act of 1967 imposed a Nebraska 
tax on income which is based upon a percentage of the federal in
come tax liability. This law was adopted pursuant to authority 
granted by Article VIII, Section lB , of the Constitution of Nebraska 
which provides: "When an income tax is adopted by the Legislature, 
the Legislature may adopt an income tax law based upon the laws of 
the United States. " The income tax s t atute was uphe l d by the Supreme 
Court of that state in Anderson v. Tiemann , 182 Neb.393, 1 55 N.W . 2d 
322. 
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The State of Vermont has a tax on income which is measured by a 
percentage of the federal income tax. We have found no specific pro
vision in the Constitution of Vermont authorizing the imposition of 
tax in this manner nor have we found any d e cision of the courts ap
proving or disapproving this statute. 

Aside from any constitutional provision, the technique of one 
statute incorporating by reference another is a valid exercise of 
the legislature. This is true even though the incorporated statute 
was passed by a diffe rent legislative body. General Installation Co. 
v. University City, Mo . Banc., 379 S . W.2d 601; State ex rel. School 
Dist . of Kansas City v . Lee, Mo.Banc., 66 S . W.2d 521; State ex r e l . 
Feinstein v. Hartmann , Mo.Banc., 231 S . W.982. 

In Missouri , Section 4(d) of Article X of the Constitution , 
supra, contains an express provision relating to incorporation of the 
laws of the United States by r e ference in connection with imposition 
of an income tax in Missouri. Inasmuch as the framers of the consti
tution have undertaken to provide the manner in which federal laws 
can be used in connection with state income tax statutes , the legis
lature must limit itself accordingly. The constitution states that 
the General Assembly may refer to laws of the United States in con
nection with defining Missouri income and that independent of the 
federal statutes the General Assembly will establish the rate of tax . 
It is observed that this constitutional provision is more restrictive 
than the provision found in the Nebraska constitution which authorizes 
the adoption of an income tax law based upon the laws of the United 
States. The Missouri constitutional provision limits the use of 
federal laws to the area of defining income for tax purposes. This 
envisions that after the income is thus defined, the tax rate as es
tablished by the General Assembly will be applied to that income 
figure rather than to the amount of federal tax. 

It is our opinion that the Constitution of Missouri prohibits 
the use of the federal income tax as a basis for computing the Mis
souri inc~e tax. 

4. The principles of law set forth in answer to the first 
question presented by your letter are equally applicable to prohibit 
retrospective legislation of the type presented in the fourth question. 

5. It is our opinion that Section 13 of Article I of the Missouri 
Constitution prohibits enactment of retrospective tax rates irre
spective of whether the tax is imposed upon individuals or corporations. 

6. A referendum of tax increase legislation can be ordered by 
the legislature pursuant to authority contained in Section 52(a) of 
Article III of the Constitution where it is stated: 

"A referendum may be ordered (except as to 
laws necessary for the inunediate preservation 
of the public peace, health or safety, and 
laws making appropriations for the current 
expenses of the state government, for the 
maintenance of state institutions and for 
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the support of public schools) either by 
petitions signed by five percent of the 
legal voters in each of two-thirds of the 
congressional districts in the state, or 
by the general assembly, as other bills are 
enacted. * * * " 

As we understand the question the proposed tax increase legislation 
would earmark a part or percentage of the tax increase for support 
of public education . Such a law would not be an appropriation mea
sure in the sense used in Section 52(a) of Article III where it is 
provided that the referendum process is not available with respect 
to laws making appropriations for the support of public schools . 
Under the circumstances presented it is our view that the legislature 
could provide for referral of the legislation to the electorate. 

7. Your letter suggests that a Missouri law imposing sales and 
use taxes on advertising might be illegal and unconstitutional . The 
reasons expressed were that this would be taxing a service rather 
than sales of tangible personal property and would be arbitrary and 
discriminatory in that it taxes one type of service while excluding 
others. We do not agree that such a tax would be illegal. Chapter 
144, RSMo 1969, at present imposes a tax on sales of services by 
telephone and telegraph companies as well as certain other services . 

The Fourteenth Amendment to the Constitution of the United 
States provides that no state may deny any person within its juris
diction the right of due process of law or equal protection of the 
law. This amendment preverts discriminatory taxation or unreasonable 
classification of taxpayers . 

Article X, Section 1 of the Missouri Constitution provides: 

"The taxing power may be exercised by the 
general assembly for state purposes, * * * " 

Article X, Section 3, provides: 

"Taxes may be levied and collected for public 
purposes only, and shall be uniform upon the 
same class of subjects within the territorial 
limits of the authority levying the tax. * * * " 

The uniform taxation provisions of the state constitution and 
the equal protection clause of the Fourteenth Amendment contain no 
absolute requirement of uniformity in taxation but only require that 
taxation of subjects within the same class or category to be uniform. 
State ex rel. Jones vs. Nolte, Mo.S.Ct . , 165 S.W.2d 632 . In Ex parte 
Asotsky, 5 S .W.2d 22, 319 Mo.810, it was held that classification for 
taxing purposes is largely a legislative question and particular 
classifications will be upheld if justifiable upon any reasonable 
theory. 

In 508 Chestnut, Inc., v. City of St. Louis, 389 S.W.2d 823, 
appeal dismissed 382 U.S.203, an ordinance levying a two per cent 
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tax on gross daily rental receipts of hotels from transient guests 
was held not to violate the uniformity requirements of the state 
constitution. The court said in effect that there is no absolute 
requirement of uniformity in taxation and the only constitutional 
requirement is that taxation of subjects which fall in the same 
class or category shall be uniform. Uniformity does not require 
that all subjects of taxation be taxed and does not mean universality. 
It is our opinion that an otherwise legally adopted sales tax law 
would not be rendered invalid by reason of imposing this tax on all 
members of the class of persons selling advertising. 

CONCLUSION 

It is the opinion of this office that: 

(1) The Missouri Income Tax law cannot be amended after January 
1, 1971, increasing tax rates or otherwise altering tax liability, 
making the change effective for the entire year 1971 

(2) Missouri may impose a surtax on income similar to the sur
tax imposed by the federal government. 

(3) The General Assembly cannot impose an income tax computed 
solely on the basis of taxpayer's federal income tax liability. 

(4) The Missouri General Assembly cannot legally use the entire 
1971 income as the basis for a surtax or as the basis for imposing a 
tax computed on a percentage of the federal tax where the law is 
passed after January 1, 1971. 

(5) Section 13 of Article I of the Missouri Constitution pro
hibits enactment of retrospective tax laws irrespective of whether 
the tax is imposed upon individuals or corporations. 

(6) The legislature can provide for referral of tax increase 
measures earmarking a part of the increase for support of public 
education to the electorate by referendum. 

(7) It is legal to impose a tax on sales of advertising. 

The foregoing opinion, which I hereby approve, was prepared by 
my assistant, John E. Park . 

~u:y:;~~ 
JOHN C. DANFORTH 
Attorney General 


