
SCHOOLS: 
COMPENSATION: 
CONSTITUTIONAL LAW: 

In school qistricts in which a 
school board is authorized by Sec
tion 168 .191, RSMo 1969 , to enter 
into a contract with a superinten

dent of schools for the school district for a pe riod of not to ex
ceed three years, Section 38(a) of Article III, and Section 39(3) 
of Article III, Missouri Constitution, prohibit such school board 
and the superintendent from terminating a partially performed three 
year contract and executing a new three year contract providing for 
the performance of the same duties at a greater compensation when 
the only reason for so doing is to increase the superintendent ' s 
compensation before the expiration of the current contract. 

May 4, 1971 

Honorable Donald J. Gralike 
Representative, District 49 
Room 301 , Capitol Building 
Jefferson City, Missouri 65101 

Dear Representative Gralike: 

OPINION NO . 171 

This official opinion is issued in response to your request 
for a rulin~ on the following question: 

''On May 6, 1970 you issued opinion No. 211 
which states in conclusion that additional 
school monies received by a school district 
may not be le~ally paid by the district to 
teachers already under contract. 

"In St. Louis County many school superinten
dents are under three year contract. It is 
common practice for superintendents to resign 
before the expiration of the three year con
tract and be reappointed to this position by 
the school board with a salary increase for a 
new three year period. 

" Due to the fact that you have held this pro
cedure improper for teachers, it would appear 
that the method being followed by the school 
superintendents would also be in violation." 

The implicit assumntion underlying the factual situation pre 
sented by your opinion request is that the only reason for termi
nating a superintendent ' s current three year contract before its 
term expires and executing a new contract for another three year 
period is to increase the superintendent's compensation before the 
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expiration of the current contract. With the exception of the 
g r eater compensation, we understand , and will assume for the pur
poses of this opinion, that all other terms and conditions in the 
new contract are the same as in the terminated agreement . 

Section 168 . 191, RSMo 1969, governing the employment of a 
school superintendent in a first class county provides in part as 
follows: 

"In all counties of the first class, any school 
board , other than boards in urban districts, in 
charge of a public school system maintaining a 
classified high school, previously approved by 
the state board of education, and employing a 
superintendent devotin~ his full time to super
visory and administrative work, may employ and 
enter into contract with a superintendent of 
schools for the school district for a period 
of not to exceed three years . . . . " 

Article III, Section 38(a), Constitution of Missouri of 1945 , 
provides in part as follows: 

"The general assembly shall have no power to 
g rant public money or property, . to any 
private person, . . . exceptin~ aid in pub 
lic calamity , . . . " 

As a school board derives its powers from the General Assembly , 
and can have no greater power than the General Assembly, Article 
III , Section 38(a) is also a limitation upon the authority of a 
school board. Kizior v. City of St. Joseph, 329 S.W.2d 605, 609 
(Mo. 1959). 

In the present case, the school board proooses to increase the 
superintendent's compensation, without altering the nature of his 
obligation, by terminating a partially performed contract and exe
cuting a new contract providing for a greater rate of compensation. 
This is but an indirect way of increasing the superintendent ' s com
pensation for the remainder of the partially performed contract, 
and has the same effect as would a direct payment of extra compen
sation during the term of such contract. \tie believe this arrange 
ment amounts to a " grant of public money" to a private person in 
violation of Article III , Section 38(a). 

Relying in part on the predecessor to Article III, Section 38 
(a) , this office previously determined that a school district may 
not pay a bonus to a teacher at the end of the year when said bonus 
is not provided by contract (Opinion No . 16 , dated April 23 , 1938). 
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Also, a school board may not make a monetary donation or gift to 
a school teacher or superintendent during the term of contract 
(Opinion No. 21, ~ay 10, 1939). In Opinion No. 211, dated May 6, 
1970, we concluded that Article III, Section 38 (a) proh~bited a 
school board from increasing a teacher's compensation d~ring the 
term of contract either by making a direct payment to the teacher 
during the term of the contract, or by terminating the eo.ntract 
and entering into a new contract for the same year providing for 
the same terms and conditions but at additional compensation. 

In comparing the instant factual situation with the factual 
situation in Opinion No. 211, the only potentially meaningful dis
tinction is that here the school board proposes to terminate a cur
rent contract and enter into a new contract for a subsequent three 
year period whereas in Opinion No. 211 the school board proposed 
to execute a new contract for only the remainder of the term of 
the partially perfo~med contract. This distinction does not fur
nish a basis for distinguishing the instant situation from that 
presented in Opinion No. 211 because we are assuming that th~ terms 
and conditions of the new three year contract are the same as the 
partially performed contract except for higher compensation. There
fore, for the period of time left in the old contract, which is 
included in the new contract, the school board by increasing the 
superintendent's compensation has granted public money to a pri
vate individual in violation of Section 38(a). 

In State ex rel. Wander v. Kimmel, 256 Mo . 611, 165 S.W. 1067 
(1914), the Supreme Court of Missouri held that a statute which 
denied witness fees to policemen who testified in certain cases 
but contained an except ion which allowed a policeman who was · a 
member of a police relief association to collect wi~ness fees for 
the use and benefit of the association was unconstitutional . The 
Money so collected was used by the association to pay pensions and 
other benefits to its members. In construing the predecessor of 
Article III, Section 38(a), the court stated that: 

"Moreover, as judicial cons truction is not a 
thing that may ride without bits or reins, it 
is a fundamental proposition to be accepted 
as a sound rule of exposition that what is 
forbidden to be done in a straight line may 
not be done in a crooked line. What is for
bidden to be done directly may not be done 
indirectly or obliquely. If , then, the ef
fect of the legislation in question is to 
create a pension fund out of the common chest 
and thereby grant pensions out of public funds 
to policemen •. • the statutes questioned 
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cannot be held a constitutional exercise of 
legislative power in that re~ard ." Id . at 
1072 . 

In State ex rel. Curators of the University of Missouri v. 
Neill , 397 S . W.2d 666, (Mo. bane 1966) , the Supreme Court of Mis
souri noted that: 

"The Constitution in .12;eneral is subject to the 
same rule s of construction as other laws with 
due regard being given to the broader scope and 
objects of the Constitution as a charter of 
popular government , ... " Id. at 669 . 

One such rule of construction provides that : 

"The legi.slati ve act should be given such con
struction as to suppress the mischief , and ad
vance the remedy, and to suppress subtle in
ventions and evasions for continuaAce of the 
mischief , and for private gain , and to add 
force and life to the cure and remedy, for the 
public p;ood . . " State v. Schwartzmann 
Service , Inc. , 40 S.W.2d 479, 480 (St.L.Ct. 
App. 1931) 

Consistent with these principles we believe that in the pre
sent case a school board cannot circUMvent the limitation of Arti 
cle III, Section 38(a) by increasing a superintendent ' s compensa
tion under a partially pe rforme d contract in the indirect fashion 
proposed. 

Furthermore, we believe that the proposed arrangement to in
crease a superintendent's compensation is prohibited by Article 
III , Section 39(3), Constitution of Missouri of 1945, which reads 
in part as follows: 

"The general assembly shall not have pm>~er: 

* * * 

"(3) To ~rant or authorize any county or muni 
cipal authority to grant any extra compensa
tion , fee or allowance to a public of'ficer,. 
agent, servant or contractor after service 
has been rendered or a contract has been 
entered into and performed in whole or in 
part; " 
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In Opinion No. 211 we deterMined that a school district was 
a "municipal authority" within che meanin~ of Article III , Sec tion 
39(3), and that a sehoul board was , therefore, prohibited from in
creas ing the compensation or one of its teachers by terminating a 
current contract before exptzatton and enterin~ into a new contract 
for the same year providjn~ .or ~reater coMnensat ion. In the in
stant case, terr1inating an existin~ three year cont ract and enter
ing into a new three year contract with the same terms and condi
tions and reouiring perfor~ance of the same duties is an attempt 
to accomplish indirectly what could not be accomplished directly-
increasing the superintendent's compensation during the term of the 
contract. We believe such a scheme violates Section 39(3) of Arti
cle IL .. 

In Kizior v . City of St. Joseoh , sunra , the cjty had entered 
into an exclusive contract with a private corporat~on for the col
lection of garba~e for a ten year period at a specified annual fee. 
After partial performance the contractor complained that the con
tract had become unprofitable and an attempt was made to increase 
the compensation paid by the city without chan~in~ the contractor's 
obligation. In holdinp.; that the increase in compensation wa s un
lawful, the Supreme Court of Missouri described tt1e purpose under
lying Article III, Section 39(3), as follows : 

'' ... Certainly the fact thRt aopellant may 
have entered into an improvident contract 
would afford no basis ror creatin~ an excep
tion to the apnlication of a clear constitu
tional prohibition. Section 39(3), Article 
III was adopted by the neople as a safeguard 
against the sauander:inr; of public money and 
to prohibit public officers from r,iving ~ra
tuities to contractors, and it may not be 
cast aside even thou~h one who has acted in 
good faith may suffer hardships . The courts 
of this state have adhered to a policy of 
strictly enforcinr. the constitutional and 
statutory s~feguards applicable to the con
tract of public corporations. Likes v. City 
of Rolla, 184 ~o.App. 216, 167 S.W. 645; 
\-.'ebb-Boone Pavinr; Co. v. State l!j r;hv.ray Com
mission, 3~1 Mo. 922, 173 S.W.2d 580; Donovan 
v. Kansas City, 352 Mo. 430, 175 S.W.2d 874. 
. . . '' I d . at 61 0 . 

Watts v. Levee :list. No. 1, ~Ussissinpl Co•1nty, Ho., 1611 Mo. 
App. 263 , 1q5 S.W. 129 (St.L.Ct.App. 1912), demonstrates the lib
eral interpretation courts have ~iven to this constitutional pro
vision in order to fully effectuate its benefic1al purpose. In 
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that cas e, the court , interpretin~ the p red ece ssor of Article III, 
Section 39(3 ) , stated that: 

" . While this constitutional pr ohibition 
does not literally cover the class of officer s 
or public agencies to which these drainage dis 
tricts belong, it would seem that its snirit 
should cover them, and that spirit is a~ainst 
the allowance or payment for public work, ser
vices or labor of any kind done in the first 
instance without authority of law , as was the 
case here." Id. at 134. 

In light of the broad purposes and liberal interpretation of 
Article III, Section 39(3), a school board cannot evade the restric
tions of Section 39(3) by increas inR a superintendent's compensa
tion under a partially performed contract in the indirect fashion 
proposed. 

CONCLUSION 

It is, therefore, the opinion of this office that in school 
districts in which a school board is authorized by Section 168.191 , 
RSMo 1969, to enter into a contract with a superintendent of schools 
for the school district for a period of not to exceed thr ee years , 
Section 38(a) of Article III, and Section 39(3) of Article III , 
Missouri Constitution, prohibit such school board and the superin
tendent from terminating a partially performed three year contract 
and executing a new three year contract providing for the perform
ance of the same duties at a greater compensation when the only 
reason for so doing is to increase the superintendent's compensa
tion before the expiration of the current contract. 

The foregoing opinion, which I hereby approve, was prepared 
by my Assistant, D. Brook Bartlett. 

~r:J~~ 
Enclosures: Op . No. 211 

5-6-70, Belt 

Op. No. 21 
5-10-39, Dawson 

Op. No. 16 
4-23-38, Chamier 

JOHN C. DANFORTH 
Attorney General 


