
June 1, 1973 

OPI HON LETTER NO . 145 
Answer by le t ter-Klaffenbach 

Honorab le ·,.;al ter .I. r-1ueller, Jr. 
Representative, vistrict 93 
Room 1010 , Capitol Euiluin~ 
Jefferson City, ~issouri 65101 

Dear Repr esentative l1ueller: 

F l L E 0 
I 'f',s-

This letter is in response to your opinion r equest in which 
you ask : 

"A question has arisen i n a c i t y of the 
4th class a s t o whether or not the Mayor, the 
alder manic representa tive and the City Lngi
neer, or some similar City official have a 
right to vote on matters comi ng before t he 
Planning and Zonin~ Commission . 

"In the event they do have a ri~ht to 
vote, a further question arises as to \'lhether 
or not t he ri~ht t o vote enjoyed by 'the City 
Engine er or some similar City official' is 
destroyed by reason of the fact t hat he i s 
not a resident of the city of the 4t h class 
in which he holds office. " 

We also unders tand from the city attorney of the city involved 
that the person holding the city office of ':director of publi c works" 
is sitting a s a member of t he commiss i on althouRh he i s not voting 
because he is a nonresident of t he ci ty and that the person empl oyed 
as "city engi neer" who is also a nonresident i s not considered a 
member of the commission although he i s attending me etings in an 
advisory capacity. 

Sect ion 89 . 320, RSMo , provides: 



Honorable \1al ter H. Mueller, Jr. 

"The planning commission of any municipal
ity shall consist of not more than fifteen nor 
less than seven members, including the mayor, 
a member of the council selected by the coun
cil, the city engineer or similar city offi 
cial and not more than twelve nor leas than 
four citizens appointed by the mayor and ap
proved by the council . All citizen members of 
the commission shall serve without compensa
tion. The term of each of the citizen members 
shall be for four years, except that the terms 
of the citizen members first appointed shall 
be for varying periods so that succeeding t erms 
will be sta~gered. Any vacancy in a membership 
shall be filled for the unexpired term by ap
pointment as a foresaid. The council may remove 
any citizen member for cause stated in writing 
and after public hearing . " 

Our analysis of the sections in question l ead us to the con
clusion that all members of the commission have a right to vote 
on matters coming before the commission. Thus, it is our view 
that the mayor, the member of the city council selected by the 
council, and the city engi neer ("or si1nilar city official" ) have 
the right to vote on all such issues. We assume in reaching this 
conclusion that the planning commission is formed under the provi
sions of Section 89.320, quoted above, and is not a commission within 
the exception of subsection 2 of Section 89.330, RSMo, respecting 
zoning or plannin~ commissions existinG on October 13, 1963 . 

It is further our view that under Section 89 . 320 the city engi
neer and not t he "director of public works" is the officer who is 
properly the ex-officio member of the commission. \ole reach this 
conclusion because the sect ion refers to "the city engineer or simi
lar city official . " ~'le take this lanr;uap;e to He an that if there is 
a "city engineer" the legislature intended that such officer be a 
member of the commission and that the l anguage ''or similar city of
ficial" is applicable to desip:nate t he orficer \'lho acts as or per
forms the duties of a city engineer when there is no office of "city 
engineer" as such. Notab l y, in this respect Section 89.320 autho
rizes t he council to select a member of the council to serve on the 
commission but does not speak in terms of selection with respect 
to the membership of "the city engineer or similar city official . " 

The next auestion is whether the city eneineer as a member of 
the commission is unable to vote if he is not a resident of the city. 

Section 79.250, RSMo, provides: 
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Honorable Walter H. Mueller, Jr. 

"All officers elected or aopointed to of
fices under the city ~overnment shall be quali 
fied voters under the laws and constitution of 
this state and the ordinances of the city except 
that appointed police off1cers, the city attor
ney, and other em~loyees havin~ onlv ministerial 
duties need not be re~istered voters of the city . 
No person shall be elected or aonointed to any 
office 'ttho shall at the time be in arrears for 
any unpaid city taxes, or forfeiture or defal
cation 1n office . All officers, except appointed 
police officers, the city attornev, and other 
employees havin~ only ministerial duties, shall 
be residents of the city . " 

While it is questionable that the duties of city engineer as 
such are other than ministerial (and we do not have a precise de
scription of the city en~ineer's duties), it is clear that a voting 
member of the commission is exercising a part of the sovereign 
function and such a member is not an emnloyee "havinp; only minis
terial duties . " Therefore, it is our vjew t'1at since the city en
gineer is a member of the co~mission u~der the provisions of Sec
tion 89 . 320 he must be a resident of the city . 

Yours very truly, 

JOHN C. DANFORTH 
Attorney General 
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